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THE COURT: Overruled. 

A Generally the client might call his broker or 
an account representative and say I wish to sell r d many 
puts on a particular stock for a period of time. In a 
stock or put of this sort which is traded over the counter, 
the Dean,Witter broker would wire out to our put and call 
operation, which at that time I believe probably was in 
San Francisco; they would go out into the open market and 
see whether there were buyers for puts of the amount that 
this client might want to sell. 

They would then wire back to the account repre¬ 
sentative. The account representative would then tell 
his client I can sell so many puts at an approximate price 
for so long a time, and then the broker would sell the put 
for the client. 

Q Does the broker become involved in any trans¬ 
action other than simply as a broker? 

A He is only acting as a broker, a go-between in 
effect. 

Q Does the broker guarantee anything? 

A Not at that time, no. He does his best to try 
and fill the customer's order. 

Q When the put is sold, does the broker guarantee 


anything? 


t 
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Yes. He guarantees payment to the client 


for the value of the puts that have been sold. 

Q Does he guarantee anything to the purchaser of 
the put? 


A In effect, yes, he does. He guarantees to the 
purchaser that he has a right to deliver these stocks and 
receive payment for them any time during the life of the put 
at the price established. 

Q Does the broker assume liability for that amount 
of money? 

A His initial liability is there, yes. 

< 

MR. LOWE: I have no further questions. 

CROSS-EXAMINATION 
BY MR. ENTIN: 


Q Mr. Mackey,you have been with Dean, Witter about 
five years you said? 

A That's right. 

Q Did you personally handle Mr. Zammas' account' 

A No, I didn't. 

Q Do you know Mr.Zammas? 

A No, I do not. 

Q Have you ever seen him before today? 

A No, I do not know who he is. 

Q Mr. Mackey, are puts and calls a normal thing in 
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the stock market? 

A They are generally a device used by sophisticated 
investors. 

Q And done by every brokerage house? 

A Almost every brokerage house would handle puts 
and calls, correct. 

Q In the documents that you identified for Mr. 

Lowe, are there other transactions besides puts and 
calls? 

A I believe there were. I don't remember. 

Q That is Government documents 3A and 3B (handing). 

A Yes, there are many other transactions involved.! 

Q And in stocks other than Power Conversion, is 

that correct? 

A Correct. 

MR. ENTIN: Nothing further. 

MR. BERGER: No questions,your Honor. 

MR. LOWE: I have nothing, your Honor. 

THE COURT: Thank you. You may come down. 

(Witness excused.) 

MR. LOWE: Your Honor, at this time I would 

ask the jury be excused so we may handle legal matters prior 
to the appearance of the next witness. 


THE COURT: 


The jury is excused for a few 
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(Jury leaves the courtroom.) 

MR. LOWE: Your Honor, I propose to ask the 

Ccurt to grant our application to immunize the next witness. 
I have prepared for your Honor an application in that 
connection. The witness' lawyer is present in court, and 
I will establish the factual predicate for that application. 
I will bring the witness out. 

STEPHANIE PALUMBO, called as a witness 

by the Government, having been first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. LOWE: 

Q Miss Palumbo, do you know the defendant in this 
case, Thomas Zammas? 

A Upon advice of counsel I respectfully decline 

to answer the question on the ground that my answer may 
make me a witness against msyelf in violation of the rights 
guaranteed to myself by the Constitution of the United 
States, and especially the Fifth Amendment thereof. 

0 Miss Palumbo, if I continue to ask you questions 
about Mr.Zammas, will you continue to refuse to answer the 

questions on the grounds stated? 

A Yes. 


- 
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MR. LOWE: I would ask the witness be granted 
immunity under Section 6001 and 6002, Title 18, your 
Honor, and direct the witness answer the questions under 
penalty of contempt of Court. 

BY THE COURT: 

Q Miss Palumbo, do you have a lawyer? 

A Yes. 

Q What is his name? 

A Mr. Richard Wynn. 

THE COURT: Spell your name, please. 

MR. WYNN: W-y-n-n> first name Richard. 

THE COURT: Mr. Wynn, have you discussed with 
your client the proposed order by the Government directing 
the witness to testify, and being granted immunity? 

MR. WYNN: Yes. 

THE COURT: For use of this testimony? 

MR. WYNN: That is correct, your Honor. 

THE COURT: Miss Palumbo, the Government has 
advised the Court for an order directing you to testify 
in this case regarding questions which will be put to you 
about Mr.Zamma s. 

This order the Government is seeking is an 
order which will confer upon you a limited immunity with 
respect to your testimony, and that is that any testimony 
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which you give here regarding Mr.Zammas, cannot be later 
used against you in any proceeding against you, and in addi¬ 
tion, the Government would not be able to use that testimony 
indirectly, that is, the Government would not be able to 
develop leads from your testimony which could then be used 
against you in a subsequent criminal prosecution. 

Do you understand? 


THE WITNESS: Yes, Madam. 


BY THE COURT: 


Q So that if I sign this order, it would direct 

you to testify truthfully, under oath, regarding what you 
know about Mr.Zanmas or this proceeding which involves 
Power Conversion stock, do you understand? 

A Yes. 

q As I have told you, when you testify, anything 

cannot be used against you in any subsequent criminal prose¬ 
cution, do you understand? 

A Yes. 

0 And the Government couldnot use your testimony 

to develop leads as to other evidence against you. Do you 


understand? 


Yes. 


q But the order wouldnot protect you from any 

prosecution for perjury if you should testify falsely in 
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1 

this proceeding, with respect to Mr.Zammas. 


1 

A Yes. 


1 

Q Have you discussed that withyour lawyer what I 


1 

have just told you? 

1 

6 

A Yes, Madam. 

i 

7 

THE COURT: The Court will sign the order. 


8 

Is there anything further? 


9 

MR. LOWE: No, your Honor. At this time we 


10 

could call in the jury. 


11 

THE COURT: Before we proceed. Miss Palumbo, 


12 

the jurors are going to be called in. They are going to 


13 

be sitting there and those lawyers at the second table are 


14 

going to be sitting there. You are going to have to niake a; 


15 

effort to throw your voice so that the lawyers and the juror; 

5 

- 16 

won't be saying to me they can't hear what you are saying. 


17 

Do you understand that? 


18 

THE WITNESS: Yes. 


'19 

THE COURT: If we have to do that, your testimon; 

f 

20 

is going to take twice as long as it would take, but the 


21 

reporter will have to read every question and answer. 


22 

Do you understand? 


23 

THE WITNESS: I will be loud. 


f 24 

THE COURT: You throw your voice then as I am 


25 

throwing mine. Do you understand? 





[ 
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THE WITNESS: Yes. 

THE COURT: All right, bring in the jury. 

MR. LOWE: Your Honor, when the jury comes 

in could we simply have the jury advised that the witness 
has been sworn? 

THE COURT: Yes. 

Do you want them advised of the granting of 


immunity? 


tion. 


MR. LOWE: I will advise that, in direct examina}- 


THE COURT: All right. 

(Jury present.) 

THE COURT: Ladies and gentlemen, this witness 
now seated in the witness box has already been sworn, so 
you may proceed now, Mr. Lowe. 

MR. LOWE: Thank you,your Honor. 


DIRECT EXAMINATION 


BY MR. LOWE: 


Q You have already stated it, but for the benefit 
of the jury, would you tell them what your name is, please. 
A Stephanie Palumbo. 


End 3A 


25 
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2 

0 

Where do you live. Miss Palumbo? 

3 

A 

In Ft. Lauderdale, Florida. 

4 

Q 

Do you know the defendant in this case, Mr. 

5 

Thomas Zammas? 

6 

A 

Yes, sir. 

7 

O 

Do you see him in the courtroom? 

8 

A 

Yes, sir. 

9 


MR. ENTINs We concede identity. 

1 

10 


MR. LOWE: Thank you, Mr. Entin. 

11 

0 

Did you know the defendant Thomas Zammas 

12 

in the year 1972? 

13 

A 

Yes, sir. 

14 

Q 

What was your relationship with Mr. Zammas 

15 

during that 

year? 

j. 

A 

The gentleman is my boyfriend. 

17 

Q 

What is your current relationship with him? 

18 

A 

The same. 

19 

Q 

Are you testifying here voluntarily. Miss 

20 

Palumbo? 


21 

A 

Yes, sir. 

22 

Q 

Did you refuse to testify here originally? 

23 

A 

By the fact that I have immunity, is that 

24 

refusing? 



25 


0 


Were vou willing to testify absent an order 
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from the court? 


A Ho, sir. You gave ne innunity. 

Q So that you are testifying here today after 
the government has applied for and obtained from the 
court an order granting you immunity from having this 
testimony against you in any way? 

A Yes, sir. 

0 You have previously indicated to us you 

were unwilling to testify unless that was done, is 


that correct? 


That's correct. 

Are you testifying here voluntarily? 

If you are telling me that I'm not, no, sir.* 


THE COURT: 


was the witness subpoenaed? 


MR. LOWE: Yes, your Honor, she was. 

THE COURT: Why don't you ask her that. 

Q Were you subpoenaed? 

A Yes, sir. 

Q Miss Palumbo, during the year 1972 did you 

have any brokerage accounts that you operated? 

A There were brokerage accounts but I didn't 


operate them. 


Were these brokerage accounts in your 


25 


name? 
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Yes r sir. 

Who did operate then? 

Mr. Zannas, 

Who paid for the transactions in them? 

Mr. Zamnas^ 

Did you from time to time receive statements 
and other documents from brokerage firms? 

A Yes. 


A 

Q 

A 

Q 

A 

Q 


Please keep your voice up so we can all hear 


you, 


A 


Yes. 


O When you received these documents,did you 
speak to Mr. Zammas about them? 

A Just to give them to him. 

Q Did you give them to him? 

A Yes, sir. 

Q Did you ever have any conversation with 
him about what that was all about? 

A Per se, exactly, you know, what is this 

and what is this. No, sir, I didn't, but I asked 

them what they were and he said they were brokerage 

% 

accounts, you know, papers. 

0 Were you employed in 1972? 


25 


A 


No, sir 


Thatis the only year I've not 
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worked. 

Q How did you meet your living expenses in 
that year? 

A Mr. Zaromas. 

Q What business was Mr, Zanmas in during the 
year 1972? 

A I couldn't quote you a business, 

Q Well, what did he do for a living? 

A I don't know. 

0 Did he have an office that he went to? 

A No, sir. 

Q Did he have anybody that he worked for? 

A No, sir, not that I know of, 

0 What did he do with his time? 

A When he wasn't with me? 

Q Yes. 

A I don't know what he did when he wasn't 

with je. 

Q Did you ever discuss with him what he did? 

A We didn't talk about business. 

Q Do you know where the money Mr. Zamraas had, 

some of which he gave to you, came from? 

A Yes, sir. I would imagine it would have 

come from stocks. 


V 


/ 
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0 

What leads you to conclude that? 

3 

A 

Just the papers that came to the house. 

4 

Q 

Were you in New York City with ilr, Zammas 

5 

from time- to time during 1972? 

6 

A 

Yes, sir. 

7 

Q 

A PP r oxinate1v how many tines were vou in 

8 

New York 

with him during that year? 

9 

A 

I couldn't quote vou a figure. I would 

10 

come up maybe once a month, once every six wee*s, 

11 

sometimes 

just for the weekend, sometimes for a week. 

12 

Q 

What did Mr. Zammas do in New York? 

13 

A 

When he wasn't with me.? 

14 

0 

We will start sith that. 

15 

A 

He would go to different brokerage firms 

16 

and places. I usually didn't spend the day with 

17 

him. 


18 

Q 

Whom did lr, /annas see when lie was in New 

IS 

York? 


20 

A 

He saw a lot of people. 

21 

Q 

Specifically what persons do you recall that 

22 

he actually saw in New York? 

23 

A 

As I tolc?. you before, I can see a lot of 

24 

faces and 

if you would tell me names, I would tell you 

25 

if I know 

those people but I can't associate names and 
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faces. 

Q Do you know a person named William Rodman? 

A Yes, sir. 

Q Do you see him in the courtroom today? 

A Yes, sir. 

0 Would you point him out, please? 

A Right there (indicating). 

MR. BERGER: Identification is conceded. 

Q Did Mr, Zamma3 see Mr. Rodman? 

A Yes, sir. 

Q Did you ever visit an apartment at 35th Street 
and Lexington Avenue, in Manhattan? 

A Yes, sir. 

0 Whose apartment was that? 

A I don't know, you know, who rented it, 

Q Who had the keys? 

A We had a key. I don't know who else had 

a key. 

Q Do you know a man named Eric Aiken? 

A Yes, sir. 

Q When and where do you first recall meeting 

him? 

A I don't know exactly when it was, but I — 

it had to be before 1972, and I don't know if I first 
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met him in Florida or if I first met him in New York. 

I couldn't tell you which. 

Q Who introduced him to you? 

A Well, I guess it would have had to have been 
Mr. Zammas. 

Q Did there come a time when you met 

Mr. Aiken in a restaurant in Manhattan? 

A Yes, sir. 

Q Approximately when did that take place? 

A Well, I wasn't sure but you told me it was 
in September. 

Q Do you have any independent recollection 

of when that took palce? 

A No, sir. I only have matches from where 
we went. 

Q Do you remember what year it was? 

A It was in '72. 

Q What was the name of the pi ace? 

A The ground floor. 

Q Who was there? 

A Me and !lr. Zammas and Mr. Aiken and another 
lady. I don't know if it was his wife at the time 

or not, but it was another lady. 

0 What was her name? 
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A I don't remember. 

0 What time of day was it that vou met? 

A It x*as late in the evening. 

0 What happened while you were there? 

A We had dinner and the gentlemen -rot up from 

the table and left the table and they were cone for a 
while, and then Mrs. Aiken or whoever it was at the time, 
she got very upset because they didn’t cone back to the 
table, and she got very loud and she said — she sent 
a waiter and that's why the evening stands out to 
me, is because she made a fuss and I got embarrassed — 
and she sent a waiter into the bathroom to look for them 
and she couldn't find them. And then she got up to 
pay the check and I don't remember if 3 he left before 
they came back or if she was still there, but I just 
remember I was very embarrassed because she was very 


loud. 


Did Mr. Zammas tell you anything about why 


you were meeting those people at that time? 

A No, sir. I don't remember if it wa 3 because 
I had come up laye that evening, if I had come up on 
the plane that day, and it was after I got in from the 
plane and we went. I honestly don't remember. Or 
because they had been somewhere and we met them after- 
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2 
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wards, I don't know. 

0 I think you might have misunderstood the 

question. 

Did Mr. Zummas tell you anything about why 
he was meeting with Mr.' Aiken and this woman? 


A 

No, sir. 


Q 

I can't hear 

you. 

A 

No, sir. 



MR. LOWE: 

I have no further questions. 


MR. ENTIN: 

No questions, your Honor. 


MR. BERGER: 

Ho questions, your Honor. 


THE COURT: 

Any redirect? 


Thank you. 

You may cone down. 


(Witness excused.) 


THE COURT: 

Do you have any other witnesses? 


MR. LOWE: 

No, your Honor. May I have 

a minute and I will be prepared to make a statement for 

the record? 




THE COURT: 

All right. 


MR. LOWE: 

The government rests. 


THE COURT: We are going to recess 

now until 10 o'clock tomorrow morning. 

The jury is excused until 10 o'clock tomorrow 

morning. 

) \ 
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(The jury left the courtroom.) 

THE COURT: The government having rested. 


are there any motions? 


MR. EERGER: Your Honor, would it be 

possible to reserve our'motions after the close of the 


entire case? 


MR. ENTIN: Yes, your Honor, without waiving 


same? 


MR. LOWE: Your Honor, with the exception 

that, if the notions are nade at the close of the entire 
case, they must be made on the record of the entire case 
and nay no longer be directed solely to the government's 
case. Any motion directed to the government's case 
must be made now, at a tine perhaps when the government 
would have an opportunity to repair, if there is any 
need to do so. Otherwise, any evidence developed 
during the defense case would be considered along with 
the evidence of the government's case in weighing any 
motion to dismiss. 

THE COURT: Do you agree, Mr. Berger? 

MR. BERGER: I will make one general motion, 

your Honor. 

I move for a directed verdict of acquittal 
based on the fact the government has failed to establish 
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a case beyond a reasonable doubt as to Mr. Rodman. 

I will reserve my other motions, your Ha nor. 

TIIL COURT: Just a moment. If you want 

to make the notions 11 at the end of the entire case, 

you can do that. If you want to make them now, I will 
rule now. 

The notion you just made now is denied. 

Do you want to elaborate on it for the re¬ 
cord. 

<1R. BERGER: I will make ny other motion 

at the close of the entire case. 

THE COURT: Do you have any motion, Hr, 

Entin? 


HR. ENT III: i would make a motion similar 

at this time. I would move for a directed verdict 
of acquittal as against Hr. Zaranas on the ground the 
government has failed to establish each and every 
material allegation charged against Mr. Zammas in 
counts 1 through 12 of the indictment, inclusive. 

.THE COURT: Do you want to elaborate on 

it? 

HR. ENTIN: Not at this time, your Honor, 

THE COURT: Of course, during the course 

of the government's case the court accepted a great deal 



25 
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of testimony subject to connection. That is, to 

the government putting in evidence, independent evidence 
aside from any hearsay statement testified to, which 
would show that a particular defendant participated, 
as the government claims, in a plan and scheme to defraud. 

Of course, there is evidence with respect to that, that 
is, independent evidence, that the defendant Zanraas 
participated in a schene to defraud by use of the mails 
as charged in count 1, and that he by use of the mails 
caused to be published and circulated an article in the 
September 29, 1972 issue of Value Line Selection and Opinion , 
as charged in counts 7 through 12. 

With respect to the mail fraud case, I intended 
to say counts 1 through G. That is, evidence in 
which the court finds that defendant Zammas, aside from 
any hearsay statement, participated in a plan and scheme 
to use the mails to defraud as alleged in counts 1 
through 6, and as alleged in counts 7 through 12, that 
he used the mails and caused an article to be published 
and circulated as charged in those counts. 

The same with respect to the defendant Rodman, 
that is, there is independent evidence to show, quite 


aside from anv hearsay statement, that he participated 
in a scheme to use the mails to defraud as charged in 
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counts 1 through 6, and that by use of the nails caused 

3 

to be published and circulated an article on September 

4 

9, 1972 , in Value Line Selection and Opinion, as 

5 

charged in counts 7 through 12. 

6 

Of course, therefore the jury will be in¬ 

7 

structed that they can consider all the evidence in 

8 

the case in determining whether the derendants are 

9 

guilty as charged beyond reasonable doubt with respect 

10 

to all of these counts. 

11 

With respect to counts 1 through 6, 7 

12 

through 12, the addressees, I gather, are identical. 

13 

Mr. Lowe? 

14 

MR. LOWL: Yes, vour Honor, they are. 

15 

THE COURT: And we have had testimony with 

16 

respect to each of the addressees with respect to the 

17 

receipt of the article bv nail. 

18 

So the motions made by the defendants without 

19 

elaboration at the end of the government's case are both 

20 

denied. 

21 

Tomorrow morning, Mr. Berger, you are to 

22 

proceed with your witnesses. How many do you have? 

23 

MR. BERGER: Four, your Honor. 

24 

THE COURT: How many do you have, Mr. En- 


25 


tin? 
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MR. ENTIN: At this time, your Honor, we 

will have one or two. We won't know until tonight 
whether we will have a second witness. We will 
definitely have one. 

THE COURT: • Did you gentlemen hand in 
your requests of charge on Friday? 

MR. ENTIN: Yes, your Honor. 

THE COURT: Did you give them to the clerk? 

MR, ENTIN: I believe we delivered them, 

MR. KIMLER: Delivered directly to your 

chambers. 

THE COURT: The same for you, Mr. Eerger? 

MR. BERGER: Yes, one set, your Honor, 

MR. ENTIN: We joined. 

MR. BERGER: With regard to your Honor's 

rulings, on the acceptance of the hearsay evidence, 

I wish to except to that ruling specifically on the law, 
meaninq that the Lurden of proof to establish the con¬ 
nection as set forth in cases in the Second Circuit 
v/as insufficient in that the burden of proof as to 
participation in the scheme must be beyond a reason¬ 
able doubt, and that there has not been proof beyond 
a reasonable doubt as to participationin the scheme, 
and therevore the hearsay should not be admissible 
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against fir. Rodman. 

T1IE COURT: We will recess until 10 o'clock 

tomorrow morning. 

(Adjourned to Tuesday, August 5, 1975, at 
10:00 a.m.) 
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Name 

Alan Umbogy 
(Resumed) 


Direct Cross Redirect Recross 


7 8 5C 


7 8 5J 


Dan A. J. Lettieri 


Lawrence Lindsay 


Leonard Flocco 


John Mackey 


Government 


EXHIBIT INDEX 


Identification Evidence 


2B 

17,18 
3A, 3B 


Defendant 
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9 . !>**•« CoM« 
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United States of America 


William Eric Aiken, et al 


74 Cr. 987 


New York, New York. 

August 5, 1975 - 10:00 A.M. 


(Trial resumed.) 

(In open court; jury absent.) 

MR. ENTIN: Your Honor, before callinq the 

I 

jury, I would, prior to putting on the defense case at 
this time, renew all motions made previously for severance | 
and mistrial by the defendant Zammas during the course j 

of this case, and all motions which had previously been 
made whether ruled upon by the Court or not. j 

THE COURT: 1 believe I ruled or. all of your j 

motions, and if you are renewing them, they are similarly 
denied. I don't recall any that were granted,do you? 

» 

MR. ENTIN: No,your Honor,I do not. In case I i 

I 

inadvertently didn’t hear. ^ 

MR. BERGER: For purposes of the record, defendc i)t 
Rodman joins in that motion. 

THE COURT: Ail right, bring in the jury. j 

(Jury present.) 

THE COURT: Good morning, ladies and gentlemen. 


vi 


25 
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You will recall last evening theGovernment 
rests its case, and at this time we w;11 proceed with the 
defense case. 

Are you ready to proceed, Mr.Berger? 

MR. BERGER: Yes, your Honor, I am. 

THE COURT: Call your first witness. 

MR. BERGER: Yes. Mr. Peter Shaeffer. 

PETER SHAEFFER, called as a witness by the 

defense, having been first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 
BY MR. BERGER: 

Q Mr.Shaeffer, how are you employed? 

A I am employed as an attorney for the Securities 

and ExchangeCommission. 

Q When did you first enter into that employ? 

A I believe it was October 16, 1972. 

Q And in your employ, did you participate in the 

investigation of the Power Conversion stock? 

A Yes, I did. 

Q Did you have an opportunity to inspect the books 
and records of C.I. Oren? 

A I have looked at some of the books and records 


of C.I. Oren,yes. 
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I 

0 Did those books and records reflect the names 

I 

of customers of Mr. Rodman? 

I 

A I can answer that. I don't know who specifically 

the customers of Mr. Rodman are. 

MR. LOWE: Your Honor, I am going to object 

to questioning Mr. Shaeffer about what is in the books 

• 

and records of C.I. Oren. The books and records of C.I. 

i 

Oren are availab,e to subpoena, could be produced and there-! 

i 

fore should be produced as the best evidence of what they 
represent. ' 

Testimony from a person who perused some of the i 
books and records of C.I. Oren is inappropriate at this 
time. 

MR. BERGER: Your Honor, the books and records j 

that I am referring to have already been put into evidence 
by the Government. 

i 

THE COURT: You are referring to Government j 

i 

Exhibit — 1 

I 

MR. LOWE: 16, I suppose, your Honor. 

THE COURT: Are you referring to Government 

Exhibit 16? 

MR. BERGER: Yes, youir Honor. 

THE COURT: Are you asking this witness whether 


I 


25 


he perused those? 
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I 

MR. BERGER: /hen he perused Government 

Exhibit 16. 

THE COURT: You can ask him that. 

Q Have you perused Government Exhibit 16? 

A Yes. 

Q Does that exhibit contain customers of Mr. Rodman? 

A As I indicated, Mr.Berger, I do not know who the 

customers of Mr. Rodman are or were. 

Q Did you know that Mr. Rodman had customers? 

I 

A Certainly of my own knowledge I do not know that, 

! 

Q Did you interview any of the customers of 

I 

Mr. Rodman? 

i 

A It is possible that I did. I don't recollect, 

however. 

MR. BERGER: No further questions, your Honor. ' 
THE COURT: Any cross-examination of this 

witness? 

MR. LOWE: Nothing, your Honor, from me. 

I 

MR. ENTIN: Nothing from defendant Zammas. 

j 

THE COURT: Thank you. You may step down. 

Do you have another witness? 

MR. BERGER: I call Mr. Larry Lindsay. \ 

MR. LOWE: May we approach the bench? ^ 

THE COURT: Yes. 
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930 


(At the side bar.) 

MR. LOWE: Your Honor, Mr. Lindsay has already 

been on the stand. Mr.Berger could have asked him anything 
he wanted to when he was on the stand, and I don't think 
he should be calling him now about something he forgot or 
left out or whatever during the time he was on the stand 
during the course of the Government's case. 

MR. BERGER: Your Honor, Mr. Lindsay was called 

to produce a record. I didn't wish to go beyond the scops 
of the direct and my questions to Mr. Lindsay have nothing 
to do with the introduction of the records. He is called 
as my witness. 

THE COURT: All right. You may proceed. 

(In open court.) 

LAWRENCE LINDSAY, recalled as a witness 

by the defense, having been previously sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. BERGER: 

Q Mr. Lindsay, how are you employed? 

A Securities investigator of the Securities and 

Exchange Commission. 

Q When did you first go into that employ? 

A In June of this year. 
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Q Do you know the defendant William Rodman? 

A Yes, I do. 

Q How long do you know him? 

A Around eight years. 

Q How do you know him? 

A I was manager of a margin department in a 

brokerage firm and Bill had worked for me there and through 
the years I knew him. I also worked with him at C.I. Oren 
& Company. 

Q Have you been fairly close to Mr. Rodman during 

the last eight years? 

A During the first few years,yes, because he 

worked there and then there was a gap in between and then I 
worked for C.I. Oren. 

0 Who got you your job at C.I.Oren? 

A Bill Rodman. 

Q Has Mr.Rodman ever been your customer's man? 

A No. 

n Did he ever recommend stocks to you or your 

sister? 

A Yes. 

0 Did he discuss stocks with you? 

A Yes. 

Q During the latter part of August and September 
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cross 

of 1972, were you employed by C.I. Oren? 

A Yes. 

0 Did you have occasion to discuss securities with 
Mr. Rodman while you were employed at C.I.Oren? 

A No. 

Q Did Mr. Rodman ever tell you that an article was 

coming out in Value Line in the future describing Power 
Conversion? 

A No. 

i 

MR. BERGER: No further questions. 

THE COURT: Any cross-examination? 

MR. ENTIN: None by defendant Zammas,your Honor.' 
MR. LOWE: I have some, your Honor. 
CROSS-EXAMINATION 
BY MR. LOWE: 

Q Mr. Lindsay, you testified when Mr. Berger asked I 

you whether you ever discussed securities with Mr.Rodman 

at C.I. Oren and you said no. | 

A I thought that was for personal -- 

0 Did you discuss secu-ities with Mr. Rodman while| 

» 

you were at C.I.Oren? 

A Regarding the firm's securities, yes. 

Q It was a necessity that you do that, was it not,I 


to do your job? 
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A Yes. 

0 And among other things you discussed the 

security Power Conversion, did you not? 

A Yes. 

0 And as a matter of fact, Mr. Rodman was very act:.vt 
in that stock, was he not? 

A Yes. 

Q How many occasions did you have to discuss that 

particular stock with him? 

A A number of occasions. 

Q What was the nature of those conversations? 

I 

MR. BERGER: Your Honor, I object. No predicate 

i 

for time and place. . 


THE COURT: The question now is what was the 

nature. i 

! 

MR. LOWE: Of a series of conversat ions,your 
Hor^i. I am not asking for specific conversation. I am 
asking for the nature of the conversations in general. | 

I 

THE COURT: All right. 

A Whenever there were any trades that I didn't hav^. 


and brokers were coming in with them or the National Clearing 


Corporation was calling up on them, I had to go upstairs 


to talk to Mr. Rodman or Mr. Orenstein in regard to those 


25 


transactions. 
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Q What do you mean by a trade you didn't have? 

A A broker would come in to make a delivery to 

me and I didn't know it. 

0 What do you mean you didn't know it? 

A I had no trade ticket for that transaction. 

Q And isn't it a fact, Mr. Lindsay, that the 
reason you didn't is that Mr. Rodman would accept orders 
on the telephone and make no record of them? 

MR. BERGER: Objection,your Honor, as to whether 
the defendant, Mr. Rodman, eer made such a statement to Mr. 
Lindsay. No proper predicate. 

THE COURT: That is not the question. Read the 
question, Mr.Reporter. 

(Question mad.) 

MR. BERGER: Same objection,your Honor. There 

is no predicate to show that Mr. Lindsay had personal know¬ 
ledge that Mr. Rodman accepted orders on the telephone 
and didn't make a record of it. 

THE COURT: Let's question the witness whether 
he knows of his own knowledge whether in fact that occurred. 

MR. BERGER: Fine, your Honor. 

A I am sorry, I am confused on that type of a 

question now as to knowing what the Judge said or what you 


25 


said. 
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2 

Q 

Did you have occasion to discuss with Mr. Rodman 




3 

the fact that people were arriving at your office — 




4 

A 

Yes. 




5 

Q 

with what they thought were trades, asking 




6 

for money - 

- 




7 

A 

Right. 




8 

Q 

-- of which you had no record? 




9 

A 

Yes,that's right. 




10 

0 

You did have occasion to discuss that with Mr. 




11 

Rodman? 





12 

1 

A 

1 

Yes. 



13 


1 



Q 

What did Mr.Rodman tell you about that? 

j 



14 

A 

1 

He had told me to send a runner up to him. A 



15 

runner is the person making delivery from the other firm. 

• 




16 

Q 

He didn't tell you to send the man away because 




17 

there was no trade, did he? 

1 


1 


18 

A 

1 

No. 




19 


MR. ENTIN: Your Honor, may I have a limiting 




20 

instruction 

regarding this? ^ 




21 


THE COURT: I have already ruled on certain 

1 




22 

matters. 

1 

1 

l 

1 


23 


MR. ENTIN: Your Honor, this doesn't relate 




24 

to anything 

presented in the case in chief. I don't even 

1 




25 

know what stock is being described here. 
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THE COURT: Overruled. 

Q We are talking about Power Conversion, are we 

not? 

A Yes. 

0 Me. Lindsay, October 6, 1972, the stock of 

Power Conversion plummeted that day to $5 a share from a 
price near 40, is that not correct? 

A Yes, that is correct. I 

Q That happened within a 24-hour period, did it not? 

i 

A Yes. 

Q How many people were at your office on the 5th ahd 

6 th of October seeking to be paid for stock they believed 
they had sold to C.I. Oren? 

MR. BERGER: Objection , your Honor. Immaterial, 
irrelevant, outside the scope of the direct. 

THE COURT: Overruled. 

A There were a number of them. The exact number ! 

I don't know. There were more than what would be considered^ 
normal. There were people standing all over theoffice. 

Because of t u at day, everything actually fell apart. 
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Q Did you have occasion to discuss with Ilr. 
Rodman what happened that day and the day before? 

A In regards to the runner coming? 

Q In regards to all of those people, the number 

of people that you say were there looking to be paid, 

A No, I just didn't know what happened, 

I was sort of in shock myself, 

MR. LOWL: I have no further questions, 

REDIRECT EXAMINATION 
BY HR. BERGER: 

Q Nr. Lindsay, Hr, Rodman was a customer's man, 
was he not? 

A Yes, 

0 Did he have various csutoners that purchased 

Power Conversion stock? 

A Yes. 

Q Mr, Rodman never told you that he put throuqh 

a sale of a purchase of Power Conversion stock but didn't 
write a ticket, did he? 

A No, he never told me that, 

Q Many times a different brokerage firm can 

send up stock for someone's account without a purchase, 
isn't tnat correct? 


25 


A 


Yes, that happens occasionallv 







hpa2 


987a 

Lindsay-redirect 


938 


Q There can be mistakes? 

A Yes. 

0 Was Hr, Rodman in shock on October 6, 1970? 
MR, LOWE: I object to leading, vour 

Honor, 

THE COURT: Yes, 

0 What was .Mr, Rodman's condition on October 

G, 1972? 

A I don't know. 

Q Did you ever hear Mr. Rodman tell a customer 

that an article was coming out in Value Line? 

MR. LOWE: I object to leading, vour Honor. 

THE COURT: It has been asked and answered 

before. 

MR. BERGER: Mr. Rodn.av had never told 

that to Mr. Lindsay, I will withdraw the guestion. 

Thank you, your Honor. 

THE COURT: Anything further? 

HR. LOWE: I have nothing further, 

rill. COURT: Step down. The witness 

may cone down. 

(Witness excused.) 

THE COURT: Do you have another witness? 

MR. BERGER: Yes, vour Honor, 


i 
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Hr. Arthur Levine. 

ARTHUR LIDVINF 

v x r •• called as a witness 

by defendant Rodman, being first duly sworn, 

testified as follows': 

DIRECT EXAMINATION 

BY MR. BERGER; 


0 


I do. 


0 

A 

0 

A 

O 

A 

investing. 

O 

A 

O 

A 


Mr. Levine, do you know Mr. Rodman, yes. 

Do you see him here in the courtroom? 
Yes, I do. 

How lonq have you known Mr. Rodnan? 

I met Mr. Rodnan in 1971, I believe. 

What business are you in, Mrl Levine? 
Real estate, mortgages, some private 

How long have you been in that business? 
Over 20 years. 

Have you ever been arrested? 

No. 


0 Have you ever been accused of a crime? 

A No. 

0 When you say you were in real estate over 
20 vears, x/hat type of real estate, uhat type of busi¬ 


ness, were vou in? 
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A Well, I owned a major part of the corporation 
that owned 333 Seventh Avenue, we had investments in 
Baltimore, Philadelphia, Florida, 
o Are vou marrked? 


Yes. 


Do you have any children? 


I 


A Four children. 

MR. LOWE: Your Honor, I'm kind of pu*zled 

as to the relevance of the life history of Hr. Levine. 

THE COURT: Yes, how is it relevant how 

many children this witness has? 

Q • Did t a .re come a time wh°n Mr. Rodman became 
your customer's man? 

A Yes. 

0 '.■Then was that? 

A When I first met him, in 1971. 

o Was he your customer's man in 1972? 

A Yes. 

O D5 ' you ever buy Power Conver:ion stock? 

A Yes. 

Q From fir. Rodman? 

A Yes. 

0 Did fir. Rodman ever tell you that an article 

would be coning out in Value Line describing Power Conver- 


25 
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O 

A 

sand. 


Yes, I did. 

How many shares did you buy? 

I bought 500 and ny company bought a thou- 


0 So you had some interest in 1500 shares of 
that stock, is that right? 

A No. I bought it from time to time after 
that and sold it from time to time. 

0 As of the day of the public offering, you 
had an interest in 1500 shares of that stock, did you 
not? 


A Yes, I did. 

O And now you are indicating that from time 

to time thereafter you both more, is that correct? 

A That's true. 

0 Did you buy and sell from time to time or 
did you just buy and then at one point sell? 

A No. I bought and sold from time to time. 

0 Did you make money? 

A No, I lost money. 

O Yhe stock you bought at $5 a share, when 
did you sell that stock? 


A I sold that in 1972. 

O Approximately how long after you bought it 






4 


V 


/ 
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2 

sion? 



3 

A 

NO. 

— 

4 


MR. BERGER: No further questions, your 


5 

Honor. 



6 

CROSS EXAMINATION 


7 

BY MR. LOWE: 


8 

0 

Did you ever sell Power Conversion stock 


9 

throuqh 

Mr. Rodman? 


10 

A 

Yes. 


11 

0 

Did you qet paid for it? 


12 

A 

Yes. 


13 

0 

When? 


14 

A 

At the time that I was supposed to qet paid 


15 

for it. 



16 

Q 

Approximately when in 1972 did you have the 


17 

sale transaction? 

i 


18 

A 

I don't recall. 


19 

0 

Let's see if we can work it out. 


20 


When did you buy it? 


21 

A 

I bouqht Power Conversion when it first cane 


22 

out-I 

don't remember the exact date but when it 


23 

first came out. 


24 

0 

Did you buy it at the initial public offering 


25 

price at 

$5 a share? 


l 


\ 


X 
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did you sell it? 

A I don'\ tv all the exact date I bought it, but 

when the stock cane out you would probably know the date, 

I don't recall the date, but I had sold it in October 
of 1972. 

Q What day in October of 1972 did you nake 
that sale? 

A I sold it the day they stopped trading 

the stock. 

0 October 6th? 

A I don't renenber the exact date. 

0 What was the price at which you sold it? 

A I don't recall the exact price but I would say 

somewhere around $30. 

0 The stock you bought at $5 a share you sold 
for somewhere around 30? 

A Some stock I had at $42 and $44 a share and 

I sold that at 30 as well. 

0 How much stock did you have at $42 and $4 

a share? 

A I had 500 shares. 

• i ♦ 

THE COURT: Are you talking about Power 

Conversion? 


THE WITNESS: 


Yes, I am 
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2 

O 

Hr. Levine, do you have any record of these 



3 

transactions? 


— 

1 

A 

I assume my accountant has. 



5 

0 

Did anybody ask you to brinq then with you 



6 

when you 

cane to testify today? 



7 

A 

No. 



8 

0 

Pardon? 



9 

A 

No. 



10 

O 

Approximately how many shares did you sell 



11 

on that 

day tradinq stopped in the stock? 



12 

A 

2000 shares. 



13 

Q 

Prior to that time how many shares had you 



14 

sold? 




15 

A 

I don't remember offhand, but I traded the 



Ui 

stock, I 

i 

would say, appro- imately , approximately another 


17 

thousand 

shares. 



18 

0 

At what price was the sale of that other 



19 

thousand? 



20 

A 

I don't remember. 



21 

O 

Was it 40? 



22 

A 

1 

You are talkinq about two and a half years 



23 

aqo. 

I don't remember the exact prices that it was 



24 

sold. 




25 

0 

Let’s qet an approximate price. Was it 
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A I don't remember. i believe it was in 
the 30s, hiqh 30s. I really don't know. 

Did you follow that stock, Hr. Levine, as 

it was traded from day to dav, or at least from time 
to time? 

A From tine to time I did. 

Q Isn't it a fact, Mr. Levine, that within 
roughly a month or so after the stock became public it 
traded anywhere from $35 to $40 a share until the first 
week in October of 1972? 

A I don't know the exact prices at the given 

times but I know the stock moved very' rapidly. 

0 And it was up in the high 30s and low 40s 
for a substantial period of time that it was actually 
trade, was it not? 


0 And your basis for 1500 shares of that stock 
was $5 per share, is that right? 

A That's true. 

Q During the period of time it was trading you 
bought and sold roughly a thousand shares? 

A Somewhere in that neighborhood, I believe. 


995a 
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o Just on that thousand shares that you bought 
and sold during the tine the stock was traded, did you 


make a profit or a loss? 


A I don’t remember. I believe once I made 
a profit and I think once I made a loss. i really 


don't recall. 


0 Then you sold the stock on the last day that 
it was trading, you sold 2000 shares that day, is that 


right? 


That's right. 


Of which 1500 shares had a basis of S5? 


That's true. 


And 500 had a basis of the low 40s, i 


s that 


right? 


Levine. 


I believe so. 

And you sold somewhere in the 30s? 

I believe so. 

That's merely a question of arithmetic, Mr. 


biu you make a profit or not? 


Yrs, I made a profit. 
But when I first asked 


you, you said you made a 


loss, didn't you? 


Well, on Power Conversion, if 


you would take 
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the overall picture, I believe there is a profit involved. 

0 Thank you. 

The sales vou made on the last day, where 
were they made? 

A Graham, Lovinq & Company. 

0 Throuqh whom were they made? 

A Graham, Loving & Company. 

0 What specific individual did you deal with? 

A I don't recall the individual's name. They 

had one man up there who was selling the stock. 

There was a fellow by the name of George Georges that 
I knew, and lie directed -- what do you call it — the 
broker to sell the stock. 

0 How did you come to decide to sell the stock 

on the last dav of trading? 

A Very simple. The day before George Georges 

called me up at my home and told me the stock had fallen 
out of bed, that I should be up in his office the 
first thing in the morning. And T said, "What do 

you mean, had fallen out of bed?" and he said, "The stock 
dropped drastically, I don't know what the hell is wronq," 
and he said to come and visit him in his office the 
following morning. 

Q Did you initially buy the stock through Mr. 
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Rodman? 

A Yes, I did. 

Q Did you, on the night that Mr. Georges 

called you up or on the next day, call Mr. Rodman to 
find out what was happening? 

A I tried to reach Mr. Rodnan but he was un¬ 

available. 

° bow many times did you try to reach Mr. 

Rodman either the night before the day you actually 
made the sale? 

A I didn't trv to reach him the niqht before 
I tried to reach him that morning and couldn't reach 
him. 


25 
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How nanv tines did you try? 

Perhaps twice. I don't recall. 1 would 


say at least twice. 


Q Were you paid by Graham, Lovinq in the 
ordinary course of business, within the ordinary period 
of tine within which sales transactions are paid for? 


Q How long did it take for vou to get paid 

on that sale? 

A I haven't been paid as vet. 

O Pardon? 

A I haven't been paid as yet. 

0 Mr. Levine, when I asked you one of the 

first questions I asked you, 1 asked you whether you 
had been paid and you said you had been. 

A I don't believe that v/as vour question. 

If you would have asked ne that Question, I would 
have answered. 

0 I won t ask the reporter to read my questions 

and your answers, Mr. Levine. 

rhe fact is you have <not been paid, isn't 


O 


That's true. 

Have you spoken to Mr. Rodman about why you didn't 




1 
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qet paid? 



A No, i haven't. 

0 l)i<,n,t '’ ou ^ would be somethin, you 

ouqht to inquire into? 

A No, not throuqh Mr. Rodman. 

Hidn't you know that Mr.Rodman was a particu¬ 
larly knowledgeable person about the stock of Power Con¬ 
version and trading of that stock? 

MR. BERGER: Objection. May I have 

a side bar, your Honor? 


Tin: COURT: 


Yes. 


(At the side bar.) 

MR. BERGER: Your Honor, what Mr. Rodnan 

knew or did not know is irrelevant. Mr. Levine was 
not paid because of the fact the brokeraqe house through 
whom the sale was made went out of business, went bank¬ 
rupt, an 1 therefore he was unable to be Daid. 

MR. LOWE: Mr. Berger, I have a good-faith 

reason to believe that the reason this witness did not 
get paid is because when Graham, Loving tried to sell 
that stock they sold it the sane as many other people, 

to c. I. oren or to Havener at Mr. Rodman's instructions, 
where all such trades were dishonored. 

MR. BERGER: Then ask him whether he 
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knows these facts and whether he went ahead and had an 
arranqenent with Mr. Rodman like that. 

MR. LOWE: I asked him whether or not lie 

spoke to Mr. Rodnan about whv he didn't net paid. 

You have objected. I an explaining to you what I 

am leading to. 

MR. BERGER: He answered the question. 

He said he couldn't reach him. Where are you going 

now? 

MR. LOWE: I have now asked him whether 

has spoken to Rodman subsequently as to why he didn't 
get paid. 

MR. BERGER: Your Honor, whether — 

THE COURT: Thd question of the witness 

now is whether he knew that Rodman had a substantial 
interest in this stock. 

MR. LOWE: Substantial knowledge, because 

I am questioning why he didn't speak to Mr. Rodnan. 

THE COURT: All right, you can ask him 

that. 


MR. E1JTIU: Your Honor, at this point it 

appears that Mr. Berger may have opened the door to a manipu¬ 
lation of Power Conversion through no fault of the de¬ 
fendant Zammas. It appears to me as though Mr. Lowe 












I 
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is driving through that door. 

I find this highly prejudicial to the de¬ 
fendant Zannas and move again for severance. 

THE COURT: Motion denied. 

(In open court.) 

BY MR. LOWE: 

Mr. Levine, did you ever ash Mr. Rodman whe¬ 
ther he was in any way responsible for the fact that 
you didn't get paid? 

A No, I did not. 

n Bo tiiat you do not know whether or not he 
was, do you? 

A I beg your pardon? 

You do not know whether he was responsible, 

do you? 

MR. E N'T IN: Objection, vour Honor. 

It calls for a conclusion of the witness that he is 
not qualified to respond to. 

THL COURT: I don’t understand the ques¬ 

tion, Mr. Lowe. 

The question is: fir. Levine, you do not 

know whether Mr. Rodman wa ? in any wav responsible for 
your not heinq paid, do you? 

MR. ENTIN: fly objection stands. 
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Can you 


A 1 (lon,t understand the question. 

MR. BERGER: same objection. 

THE COURT: Overruled. 

A I don't understand the question, 
rephrase it in some way. 

MR. LOWE: i win withdraw the question 

and rephrase it. 

° D ° you have an V Personal knowledge as to 
whether or not Mr. William Rodman was responsible in 

any way for your failure to be paid for that sale of 
Power Conversion stock on the last day? 

A I would sav I don't know. i don't see 

hov/. 


0 

A 

f) 

A 

O 

Loving? 

A 


Have you filed a claim to be paid? 

Yes, I have. 

With whom? 

I don't know. My attorneys handle that, 

Have vou filed a lav/suit against Graham, 


No. 


Have you filed a lawsuit against anyone in 
that connection? 

A No. 


Have you filed a claim with a 


governmental — 
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A 

nv attorney 
n 

Corporation, 

A 


I don't know. A claim has been filed by 
with Sire, I believe. 

That is the Securities Investor Protection 
is it not? 

Right. 


Have you been paid bv then? 
A No. 


0 Do you expect to be? 

A I hope to be. 

° 1,0 you know wl| ere the money cones from to 

Pay you by the Securities Investor Protection Corpora- 
tion? 


Objection, your Honor. 

I withdraw th“ question. 

T have no further uuestions. 

T,,I: court: Nothing further. 

MR. BERGER: one question, your Honor. 

REDIRECT EXAMINATION 

BY MR. BERGER: 


MR. BERGER: 
That is irrelevant. 

MR. LOWE: 


o 

Rodnan while 


lr. Levine, did you lose any money with Mr 
you were trading with him? 


A Yes. 


o 


Approximately how much? 
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A $100,000. 


Ho you hold any animosity to Ur. Rodman? 


No. 



MR. 

BERGER: 

No further questions. 

THE 

COURT: 

Anything further? 

MR. 

LOWE: 

I have nothing further. 

MR. 

EIITIN: 

I have nothing, your Honor 

THECOURT: 

Thanh you. You may come 


down. 

(Witness excused.) 

MR. BERGER: Your Honor, the defendant 

Rodman rests. 

THE COURT: To you have anything, ,'ir. En 

tin? 


UR. ENT III: 


Y«s, your Honor. we 


call Edward J. Crooker. 

EDWARD J. C R O O K E 

a witness by defendant Zanmas, 
sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. Ei.’TIIJ: 


R» called as 
being first duly 


Mr. Crooker, where are vou presently 

emnloved? 


A 


Arnold Bernhardt & Company 









I 


>J> 


1005a 

Crooker-direct 


Tliey are the publishers of Value Line Selection 


and opinion? 


1972? 


That's correct. 

How were you so employed in September of 


A As comptroller. 

’r. Crooner, did you prepare a list of the 
officers and directors of Arnold Bernhardt & Company 
in September of 1972? 

A I did. 

f!R. ENTIll: Would vou mark this. 

(Defendant Zammasf Exhibit L parked for 
identification.) 

Did vou prepare this list which is now De¬ 
fendant's Exhibit L for identification from the books 
and records of Arnold Bernhardt & Company? 

A Yes, sir. 

And does it truly and accurately reflect 
tl.e officers and directors of Arnold Bernhardt & Company 
in September of 1972? 

A Yes, it does. 

And that is based on vour own personal knowl- 
edae ar well as the books and records? 

A Yes, sir. 


SOUTHERN OISTRICT COURT REPORTERS U S COURTHOUSE 
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HR. ENTIN: Any objection, Mr. Lowe? 


MR. LOWE: 


May I see it? 


(Handed to counsel.) 


MR. LOWE: I don't see that\his informa¬ 

tion has any relevance to this case. i therefore 
object to the admission of it in evidence. 

THE COURT: What is its relevance? 

MR. ENTIN: i would like to proffer it 

at the side bar, your Honor. 

(At the side bar.) * 

MR. ENTIN: with reqard to count 1 of 

the indictment, counts 1 through S, mail fraud, Hr. Lowe 
has arcued the public had a right to rely on disclosure 
on any gratuity that was paid to Mr. Aiken. it is 

our position, and we will bring it out, that the public 
was on notice not to rely on any disclosure from an 

employee of Value Line and would only rely on disclosure 
officers and directors. 

THE COURT: Which rnimf . . 

wnicn count of the indictment 

are you talkinq about? 

HR. ENTIN> The scheme and artifice to 
defraud the consumer, which Mr. Lowe had argued they 
were relying to get a reliable, unpurchased article. 

we will snow the public was on notice and 


* orroc ii c row 
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the only interest divulged in Value was not enplove.es'. 
Employees' interests or conflict would be handled 
through the internal nechanisn of Arnold Bernhardt & 
Company and would not be disclosed in the paper. 

•lIIL COURT: I haven't the vaguest idea 

what you are talking about. 


legal point 
did not have 
objectivity 
the question 
on that is a 


-R. LOWE: Your Honor, he is making a 

I think which is in fact that the public 
the right to relv on the independence and 
of the Value Line staff. It seems to me 
of whether the public had a right to rel 
question of law. It is not for this 


witness to say — 


■ 1R. ENT in: He is not saying this. We 

are not calling him for that. We are asking him to 

identify the officers and directors, your Honor, and 
the: we will ask him to identify a public 
policy that is published periodically in Value Line and 
was published in Value Line in 1972, telling the public 
exactly what they could expect from the publication in 
terns of disclosure, no more and no less, which goes 
directly to Mr. Lowe's entire case on nail fraud. 

THE COURT: What is that 


MR. EWTIN: 


What is that statement? 
A good-faith disclaimer. 


It 










M 


1008a 

^P a Crooker-direct 959 

says specifically, your Honor, that the only disclainer 
that will be published in Value Line as to an interest 
of any person in Value Line will be those of officers 
and directors, that any employee that has a conflict 
of interest, paid qratuities, stockholdinqs, anythinq 
else, is reported to their leqal counsel and internally 
the conflict is resolved but not disclosed to the 
qeneral public, unless it is an officer and director, 
published several times a year, and he can identify 
this as beinq the qeneral policy. 

HR. LOWE: I withdraw my objection. 

(In open court.) 

THE COURT: Let Defendant's Exhibit L 

be received. 

(Defendant Gammas Exhibit L was received 
in evidence.) 

O I show you defendant's Exhibit I. which is 

already in evidence, and as): you if you can identify 
it. 

A This is an issue of Selection and Opinion 

dated October 16, 1970. 

THE COURT: Keep your voice up so the 

lawyers in the back can hear you and all the jurors, 
o I ask you turn to tilt back paqe of that 
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exhibit. 


Yes, sir. 
MR. LOWE: 


Before we qet any further. 


ma/ 1 aSk tHat the reporter read or perhaps the witness 
could simply repeat. I missed the date of the pub- 


1 ication. 


THE WITNESS: October lfi, 1970. 

° D ° eS thers a PP ear there on the back. 

Mr. Crooker, a good-faith disclaimer? 

A Yes, sir. 

m. lowe: Your Honor, If „r. Entin wishes 

to offer this in evidence I probably won•t ob-ject. 


I- 


but — 


THE COURT: 


MR. ENTIN: 


ME. LOT/E: I'm sorrv t i • j ■ 

m sorry. i didn't realize 

it was. i withdraw the objection. 

P ' ,r - Cr °° ,:sr ’ this qood-faiti, disclaimer, 

lished on the hack of this 1570 copy of Value. Line 
Selection and Opinion, is it the same as was published 

consistently throughout 1972 ? 

A Yes. 

is it the same as was published in September 


It is already i n evidence. 


It is in evide 


nee, your Honor, 
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of 1972? 


Yes, sir. 


° And at a11 times has this been the public 
policv of Arnold Bernhardt & Company? 


Honor. 


Yes. 


MR. ENTIN: 


MR. LOWE: 


No further Questions, your 


May I have the. document, please? 


MR. EI1TIIJ: Certainly (handing). 


CROSS EXAMINATION 


BY MR. LOWE: 


This is rathtr a lengthy statement of policy by 
Arnold Bernhardt & Company, is it not? 


Yes. 


Is Arnold Bernhardt & Company a government 


agency? 


Is it an affiliate with any government agency? 

MR. EIJTIH: Objection. Outside the scope 

of direct and immaterial. 

THE COURT: Overruled. 

Is it an affiliate with any government agency? 
A Ho, sir. 

0 Does it have any legislative or law-making 


I 
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powers? 


No, sir. 


As a company, does it have, any right to 
violate the laws of the United States? 

A Absolutelv not. 

° Does it have any right to make a policy 

which is in violation of the laws of the United States? 

A Ho, sir. 

() I an going to ask you, ;ir. Crooker, is 

there anythin, in that declaration o, public policy which 
savs that the public must run the risk that — 

NR. EIJTIH: Objection. The document 

for itselr. The witness lias not been called 

to interpret what is in the document. They jury can 
read it for itself — 

liR * L0UE * 1 didn't finish the question. 

Dr. Crocker, is there anvthinq in that state- 
nent of public policy bv Arnold hernhardt s Company to 
tell the public, the subscribers and whoever might 
read that publication, that they must run the risk that 
the people who write and publish the material that is 

published in that publication may take bribes for doing 
thr articles they do? 

1R. I.IITTN: Obieotinn . l , 

Ejection to the question. 


l 
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your Honor. I would like to approach the side bar. 

THE COURT: What is the objection? 

nn. liriTIH: The objection, your Honor, 

is Ho. 1, the specific question qoes to this witness' 
interpretation of the qood-faith disclainer and this 
witness has not testified as to the truth or accuracy 
of the disclaimer, just the fact it was published. 

Secondly, there is no showinq on the record 
he can interpret it. 

And thirdly, it is an improper nuestion. 


ennrucDw niCTOirt rnnor or cnorrnc 


^ reuoTuqiit* 


* 
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1 

i 

2 

THE COURT: First of all it might be helpful 


3 

that the jury know what this good faith disclaimer is. 


4 

Do you want to ask him to read it so we will 


5 

know what this is all about? 


6 

MR. LOWE: Perhaps it would be easier since I 


7 

have a loud voice, perhaps I will read it myself. 


8 

It is headed "Good Faith. Arnold Bernhardt 

j 

9 

| Co., Inc., publisher of the Value Line Investment Survey 


10 

and the Value Line OTC Special Situation Service serves 


11 

also as the manager and investment advisor of three mutual 

12 

| 

funds and as personal consultant to individual investment 

' . • i 

13 

counsel clients. Officers and directors, security analysts, 


14 

**• | 

and other employees of Arnold Bernhardt & Co., Inc. and 


15 

the company itself in certain affiliated companies under 


16 

common ownership and control" - and an indication those : 

17 

affiliated companies are thereafter referred to as the 

18 | 

| 

affiliate companies — "may also invest from time to time fob 

19 1 

i 

their own accounts in securities, ranked or reported on 


20 

in the services. ^ 


21 

In order to minimize conflict of interest _ " 

22 

MR. ENTIN: I object to the intonation of the 

23 

reading, your Honor. He is reading this to the jury for 


1 24 

information. I object to the intonation and move for an ! 


25 

instruction. 



. »,,y,,yy ,.y ... 1 

1 



u. 
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Mr. Lowe, try to read it in a normal! 


MR. LOWE.. "Arnold Bernhardt * Co. imposes the 
following rules upon itself, its officers, directors, 

employees and affiii;»f 0r i 

aniuated companies. 

The Purchase of a semriM, u 

a security by any of the 

abOVe POrSOnS ° r - —en « the purchase would 

h 6 "" WUh thG **«““ «* on a price rise that j 

-y he caused hy <1>, recordation in one of the services 
°r «>. Purchasing hy one or .ore of the funds managed • j 

by the COmPany ' ° r »>' *>y individual investment j 

counsel clients. . . 

* 

"2. Information as to ( 1 ) wh =t- *■ • 1 

KX, > wnat the services 

"“1 reCOraend ' what fund Will buy, and (3), what will 

be given to individual clients is to he held in strictest ! 

secrecy and made only Known to those who need to Know. ' 

"3. If any person subject to these rules ' 

finds that one of the services has especially recorded ! 
a particular security for purchase as a special situation, 
and that person happened to own the security at the time 
Of recommendation, he is prohibited from selling that 

security for a period of five months after the time of 

recommendation, if it i a 

13 a security traded over-the-counter I 

or for three months after the * 

tne time of recommendation if it | 


V It I I 111 Khj Uhl III,., ,, 
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IS traded on the New fork or American stock Exchange, 

even though he may have had no knowiedge that the security 
was about to be recommended. 

"4. Every officer, director and employee must 
report every month to the legal department of the company 
every security transaction that has been made for his own 
account or for any account he advises or in which he has any 
other beneficial interest. The transactions are reviewed I 
by the company's counsel and its security officer, and ' 

violations, if any, are reported to the president, viola- I 
tions of the company's conflict rules may cost the officer ! 
or employee not only his position, but his vested interest ' 
in the company's profit-sharing and retirement plan as ! 


well. 


”5. Whenever a security in which an officer 
or director of this company or the company itself or any 
of the affiliated companies, directly or indirectly owns 
an interest with a cost of more than $5000 is especially 
recommended in either of the services, a legend at the 
bottom of the page calls the reader's attention to that 


interest. 


”6. As a further precaution, the name of 


the special situation which is recommended once every month 
in the Value Line Investment Survey and twice a month in 




M I . l • 
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the Value Line OTC special situation service is sent by 
collect telegram to any subscriber who wishes to have it 
sold. The telegram is sent just before the text 
of the recommendation is sent to the printer. Although 
we deplore telegraphic advice for it is obviously superficia 
and tippy' this is the only method we have been able to 
devise to assure every subscriber wherever situated that 
he will know as soon as anyone else what the name of the 


special situation recommendation is to be if he wishes to be 
so informed. 


"7. When recommendations to buy or sell are 

I 

made for more than one client, publication or fund, care 
is taken that the recommendation will be fairly made available 
to all concerned. The pattern of execution is under the 
constant scrutiny of one of the company's security officers, 
one of whose specific duties is to guard against unfair 
discrimination intentional or unintentional, where 
executions are effected for two or more clients in the ame | 
security transactions are proportionately divided. 

"These rules in essentially their present form 
have been in effect in the company for 35 years except 
the rule requiring monthly written reports which has been 
enforced since February 1, 1961, and which has beer, revised ! 

i 

to comply fully with the new porting requirements of the 

I 

l 

I 
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SEC. 


"The complete set of the current conflict rules 
of this company, which in the SEC study is described as one 
°f the strictest and most detailed of any they have seen 
will be sent to any subscriber on request." 

the COURT: what is the question? 

THE WITNESS: Now that we know this disclaimer? 

Q In there anything in that statement which I j^t 
read that tells the public, the readers of that publication,' 
that they must be on their guard or that they'must not ' 

rely on the fact that the people who write and Publish the ' 
articles in that publication, are independent and objective,' 
““ ““ Cne 0U011C the risk that they may have been ' 


bribed? 


MR. ENTIN: Objection. vour Honor. It calls 
for an interpretation ot this article, outside the scope 
of direct. The jury can determine what it says. It is a 
question of fact for the jury, not a conclusion of the 
comptroller of the comoanv. 

THE COURT: This witness was called by you to 
tell us if the company has such policies. 

MR. ENTIN: Only to identify the policy, your 
Honor. The policy speaks for itself. I didn't get into 
any interpretation on direct. 


V>miU:KN DIMHin COMRI KM>OR II Its , lv . . 
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THE COURT: Overruled. 

0 Do you have the question, Mr. Crooker? 

A As I understand it,ycu are asking me to tell you| 

if I think in here there is information given to the public 

which says that there may be some employee who is taking | 
a bribe? 

I 

t 

0 That as far as the publication is concerned | 

that is the public's risk. is there anything there that | 

alerts the public that they are to be alert to the risk j 

that Arnold BErnhardt & Co. does not hold itself out as | 

independent and objective and that their employees may i 

be bribed? 


MR. ENTIN: Objection, your Honor, as to 

the form of the question. 

THE COURT: Overruled. 

A Well, in this particular good faith statement, 
my own personal interpretation is — 

MR. ENTIN: Objection what his personal inter¬ 
pretation would be. I believe he is being asked what 
the corporate — 


I 

» 


THE COURT: He is an officer of the corporation.! 
What is your title? | 

THE WITNESS: Comptroller. | 

t 

THE COURT: How long have you been there? . 
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1 2 

1 

THE WITNESS: Since October 1969. 


1 

1 

THE COURT: Are you bound by that statement? 

♦ 

1 4 

i: 

THE WITNESS: Yes, sir. 


1 5 


THE COURT: Tell us what it says. 


1 6 


THE WITNESS: I don't believe there is anything 


1 7 

in the statement which says to the public that it is possibl 

* 

1 8 

that some employee might be taking a bribe. 

i 

1 9 

0 

How does- Arnold Bernhardt & Co. hold itself and 


1 10 

its publication out to the public? 


1 " 

1 12 

Honor. 

MR. ENTIN: Outside the scope of direct, your 

i 


f 13 


MR. LOWE: That is why I didn't ask a leading ’ 

i 14 

question. 

your Honor. 

» I 


THE COURT: Let me hear the question, Mr.Reportel 


i 

i 1 


(Question read.) ; 


I !7 


THE COURT: YOu don't understand the question? 1 

j 

IH 

0 

How do they represent themselves to the public? ! 

f 

19 


THE COURT: By this statement? 

20 


MR. LOWE: Not necessarily, your Honor. In 

21 

general. 

1 

i 

22 


l 

MR. ENTIN: Outside the scope of direct, your 1 

23 

► 

Honor. 

| 

t ^ 


1 

THE COURT: I don't quite understand the f 


25 

question. 

i 

'"•'"""N 1 IlHim KH.NMIt. Ils MHIIIIKHIsl 1 



/ 
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i 


Are you asking him to tell us what the purpose 

of the Publication is, when you say how does it hold itself 
out? 


MR. LOWE: The purpose, your Honor. what 
I am asking is, what does Arnold Bernhardt and Value Line 
represent itself to the public to he. 

THE COURT: All right. I understand it now. 

MR. ENTIN: Objection, your Honor. Outside 

the scope. 

THE COURT: Overruled. 

A Arnold Bernhardt & Co. represents itself to 1 
the public as a reliable, reputable investment advisory pub-| 
lisher, and a manager of investment companies and individualj 
investment accounts. Just what it says here. 


Q With regard to its publishing activities, Mr. 
Crooker, does it represent to the public that the recommenda-f 
tions and opinions expressed in the publication are objectiye 
independent and unbiased? I 

A it represents fn t ha n.ihlir thit its racommenda- | 
tions are based on certain facts. We have a ranking system 
which we use, and every recommendation is supported by 
references to this information. 

0 Does the Value Line publication hold itself out 
to the public as containing in it paid for advertising for 

t 

s< ill I Ifi hn Dl' I * ii l (mill Mwiimis l(s rrwia iii.msi 



i 
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MR. ENTIN: Objection # your Honor, to the form 
of the question and again outside the scope of direct. 

THE COURT: Overruled. 

A Absolutely. 

Doesn t it represent quite the contrary to the 
public? in other words, the exact opposite of paid for 
advertising, is that not right? 

A What is the opposite? 

0 Independent, obiective evaluation. 

A ies, that is what it represents. 

0 So that, Mr.Crooker, when one of your editors 
and writers accepts a 515,000 bribe to recommend a stock 
caUed Power Conversion, Inc., your readers and subscribers 
are defrauded, aren't they? 

MR. ENTIN: Objection. It calls for a legal 
conclusion, your Honor, and again outside the scope of 


direct 


THE COURT: Overruled 


A Well, I am not a lawyer. I don’t know what 
you mean by defrauded. We do say in another portion of 
this publication that all of the factual information is 

obtained from sources believed to be reliable but is not 
guaranteed. 


V MU III SKI liMllr I ■IM«^i. l .... 


JL 
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I Q Do you understand whlff"^ 

a what fraud means? 

A Not in the i»rv,i «. 

legal sense,no. 

MR. BERGER: VEry well 

Y Wel1 ’ Then I win with , 

question. itharaw t 

1 haVe "° fu “her questions. 
the court: Anything further of 
“DIRECT EXAMINATION “itness? 

BY MR. ENTIN: 

0 Mr -Crooker, under paragraph 5 of the Good * • 

Disclaimer, whom does it say „ iU , 

a ho U dlsclose in the publicatio 

3 bena ficial interest or an in* a tlo 

an interest in stock? 

A Officers, directors of this o 

rnis company, or the 

company itself, any of the affi Ua ted 1 

r filiated companies. 

„. ^ SePtembCr ° f 1972 ' «« RTic Aiken an 

officer or director of Arnold Bernhardt s Co . ? 1 

A No, sir. I 

f 

0 " Erl ° Aike " h * d -ported a beneficial int ' 

in the stock of Power Conversion to A *"1 

-rsion to Arnold Bernhardt 4 1 

Company's legal counsel, pursuant t 1 

_ ^ „ Pursuant to paragraph 3 of this ' 

cood Earth Disclaimer, would it have been dis 1 1 

to paragraph 5? d PUrs ’"**>ti 

I 

t 

A No, sir. ; 

MB. ENTIN: Thank you • I 

you. Nothing f Ur th, r . ' 


. . . . ...* 
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Mr. Crooker, if Mr. Aiken had disclosed to company 
counsel that he had gotten $15,000 in cash from men who were 
promoting that stock. Power Conversion, and that he had 
written that articlein return for that $15,000 in cash, 
what would have happened? 

MR. ENTIN: Your Honor,I object. That certainly 

calls for conclusion beyond the scope — 

MR. LOWE: The same conclusion Mr. Entin asked 
for as to what would happen if he had reported an interest 
in the stock, your Honor. I 

I 

THE COURT: Overruled, Mr. Entin. 

Read the question, Mr.Reporter. 

(Question read.) 

MR. ENTIN: Objection, your Honor. It assumes 

I 

a fact not in evidence. There is no fact in evidence 
thatEric Aiken didn’t disclose to company counsel, there isl 
no fact in evidence that he didn't disclose to anyone. 

THE COURT: Overruled. 

A I think you have to understand, I am only one 

: 

of several officers and something like this, if it had 

t 

been disclosed, would of course have been a major company | 


deeinion. 


However, I think I can safely say if it was 
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redirect 

prior to the publication, the article would never have been 
printed. If it was after the publication, then I am sure 
the company would have printed in its publication that 
they had learned this, and warned whoever had previously 
toad it that that condition did exist. 

Is that what you are asking? 

MR. LOWE: I have no further questions. 

THE COURT: Anything further? 

REDIRECT EXAMINATION 


BY MR. ENTIN: 


That is all speculation on your part, is it not,t 


Mr. Crooker? 


That is speculation. 


BY MR. LOWE: 


Q I s ^ not in fact a rather informed opinion as | 
towhat would happen, as opposed to speculation? 

^ It is informed in the sense that I have some , 

i 

idea of what the top management, what attitude the top manage 
ment of the company might take. 

O What did the management of the company have 

to say when they found out about the facts of this case? 

i 

A I *»n' t know that. 

Q Have you read anything published by your company 
having to do with the facts of this case? i 

I 
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A No,sir. 

r 

Q Do you regularly receive publications by 

your company? 

A Yes,sir. 

Q Has your company taken a public position as to 

this case and the facts of this case? 

A I am not aware of whether they have or not. 

MR. LOWE: No further questions. 

MR. ENTIN: The defense rests. 

THE COURT: Thank you. You may step down. 

At this time we will take a recess. The jury 

is excused. 

(Jury leaves the courcroom.) 


(Recess.) 
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(In open court; jury absent.) 

THE COURT: Is there anything else at this time? 
MR. ENTIN: Has the Government rested, your 

Honor? 

I 

MR. LOWE: Yes, the Government rests. 

MR. ENTIN: Yes, your Honor. 

MR. BERGER: At this time your Honor the defend-j 
ant Rodman moves for directed verdict of acquittal based 

upon the fact that the Government has failed as a matter j 

! 

Of law to prove beyond a reasonable doubt the essential 

element of the crimes set forth in the indictment. Counts | 
1 through 12. ^ 

THE COURT: Do you want to elaborate on that? I 
MR. BERGER: Your Honor, Mr.Entin will elaborat^ 

on it and I will join in his motion, but specifically some j 
of the areas are that the Government has failed to prove j 

beyond a reasonable doubt that Mr. Rodman participated in 
the scheme or artifice to defraud. The Government has 
failed to prove beyond a reasonable doubt that Mr. Rodman j 
participated in a gratuity to Mr. Aiken. The Government 
has failed to prove beyond a reasonable doubt that Mr. 

Rodman advised Mr. Aiken or advised Mr. Perlmufter not 

I 

to disclose the gratuity. 

I 

.he Government has failed to prove beyond a 


MllimiKN I UN | II If I fOIIMI »! I>r i* I I us Its > i UIK l III tUM 




1 

1 5 97 8 

hpb-2 978 


1 

reasonable doubt that Mr. Aiken was a publisher as conten,- 


1 

plated by the statute. 

«* ■* 


1 

The Government has failed to prove beyond 


5 

1 3 rensonabl e doubt that the gratuity, if paid,was paid by 


6 

a dealer of Power Conversion stock. 


7 

The Government has failed to prove beyond a 

! 

i 

i 

8 

reasonable doubt that a gratuity if paid, was paid by a 


9 

dealer in any stock. 


10 

I 

The Government has failed to connect beyond 

11 

1 

a reasonable doubt Mr. Rodman to the scheme and artifice to 


12 

defraud so thac the hearsay testimony should be probative 


13 

at all. That testimony has no probative value. 


14 

That is the basis of the motion, your Honor. 


15 

THE COURT: Does the Government care to reply | 

lti 

with respect to the motion made at the end of the whole 

17 

case by counsel for Rodman, for a directed verdict of 


18 

acquittal? j 

19 | 

MR. LOWE: Your Honor, the Government's positioh 


20 

is that it has presented evidence from which a jury not 


21 

only could, but should find the defendant Rodman guilty 


22 

beyond a reasonable doubt of all of the charges in the indict 

- 

23 

ment and if your Honor has any particular area you would 

" 1 

like me to address myself to, I would be happy to do that. 1 


25 

THE COURT: As I understand Mr.Berger's motion, 
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one of his grounds is that the Government has failed to 
show that Mr. Rodman was a dealer as required by 77Q, 

I 

MR. LOWE: Your Honor, the Government contends 

by his occupation he was of necessity a dealer. He was 
a trader for a brokerage firm, he was a customer's man for 
a brokerage firm, a brokerage firm that was making a market 
in that particular stock in which the transactions were 
voluminous as the records of that firm show and the Govern- | 
ment's evidence shows that 90 per cert of those transaction^ 
were conducted by Mr. Rodman directly. 

« 

The evidence is not only sufficient, but over¬ 
whelming to find that Mr. Rodman was a dealer, a dealer beincf 
a person who, as a professional business, buys and sells 
securities. 

Mr. Rodman, by being a trader and registered i 
representative for a broker-dealer is almost by definition 
a dealer in securities. That was his business during the 
entire time relevant in this particular case. 

THE COURT: What about Mr.Berger's claim 
that there is no eviddnce from which the jury can find 
beyond a reasonable doubt that Mr. Rodman participated in 
the $15,0CC bribe given to Mr. Axken? ! 

MR. LOWE: Your Honor I would point to the 

testimony, among others of Mr. Robert Wymbs, as to the 
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9 

10 

11 I' 



| 


15 


17 

18 


19 

20 
21 
22 

23 

24 

25 



conversation he testified overhearing in which the bribe 

of Mr. Aiken was discussed and among Mr. Rodman, Mr. Zammas 
and Miss Gennaro. 

I would point to the testimony of Mr. ConstantinL 
who testified Mr. Rodman told him in response to a question ! 

how do you get an article in Value Line, Mr. Rodman replied,,' 
"It costs." 

I would point to the testimony of Irving Orensteln 
who testified that he was told not only that there would be 
an article but that the individual who was writing the 
article was going to get some options for the stock. 

THE COURT: By Rodman? 

MR. LOWE: it is not clear, your Honor, which ^ 
one of them told him that particular statement since he ! 
testified he was unable to remember whether they were both j 
present, at that time. | 

i 

I 

I would point to the testimony of Mr. Umbogy 
who testified Mr. Rodman told him among other things that 
Mr *“ ammas had just completed the arrangement for having 
th« article published when the article was about to hit the 

street and on the attempt of the strength of that article, : 
Umbogy got the shares. 

The stock certificates were given to Mr. Aiken 
were in Mr. Rodman's name, bear his signature, and I 


V »l 1 1111 K N HIM KIO (IHIRI KICI.KIID 


■> H\ nxmillHM 




1 


hpb-5 


1030a 


981 


2 


3 

4 

5 

6 I 

7 

8 
9 
10 
11 

12 I 

13 j 

I 

14 I 

15 | 

16 

17 

18 || 

19 |j 

j 

20 
21 
22 

j; 

23 

21 

25 | 


think from all of those facts the jury again, not only could 
but should find Mr. Rodman is guilty of those offenses. 

THE COURT: What do you say, Mr. Berger, to 

the Government claiming that there is evidence from which 
the jury could find beyond a reasonable doubt that Mr. 

Rodman was a dealer within the contemplation of '77Q. 

MR. BERGER: Your Honor, I believe that it is 

possible there is evidence that they could find Mr. Rodman 
was a dealer. I believe that the payment had to be made 
by a dealer and had to be made to a publisher. I believe I 
the Government has failed to prove beyond a reasonable j 

doubt that the payment was paid by Mr. Rodman or that it I 

was made with the knowledge of Mr. Rodman. 

\ 

With regard to the question of publisher, I 
do not believe that there has been any proof that .ne payment 

, i 

was made to a publisher. As a matter of fact, the indict¬ 
ment claims that the publisher was defrauded. 

Mr. Aiken himself testified that the final word | 
that of Mr.Bernhardt. He may not always have exer— 
cised that authority, but he did have the authority as ; 

to the final word whether it was published or not. 

Section 77QB was aimed at the publisher, the 
taking of a bribe by a publisher, not by an employee of 
a publisher who is not an officer or director of a publisher. 
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That section, 77QB does not apply to Mr. Aiken. 
Mr. Aiken was not a director, he was not an officer, 

not the publisher and he himself testified that he didn’t 
have the final word. 

| 

In addition to that, there was no evidence 
whatsoever that anybody told Mr. Aiken not to disclose. 

The Government didn’t offer one iota of evidence' 
on that. if Mr. Aiken didn’t disclose, then that was his ' 

doing. He was never asked did Mr. Rodman tell you not to ’ 

disclose this payment. 

u i 

He was never asked aid Mr. “amrnas tell you not 

to disclose this payment. 

If that type of evidence is to be implied, is 
to be inferred, you would be building inference upon Inference 
Now, the non-disclosure goes to the ere of this 
case and it was incumbent upon the Government to show that 
Mr. Aiken was told not to disclose. 

The fact that there could be an inference from 
the payment in cash, it is not unusual to pay things in 
cash. Youp ay things in cash every day. There is no 
inference that any transaction is illegal because you paid 


in cash. 


I think it would be an improper inference on the 


l>art of the jury to assume that a payment ia_caLSh is the 
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1 

same as saying do not disclose. 


1 3 

THE COURT: Just a moment. The first question 

! 

I 

to you was what do you say to the Government's claim 

i 

I 

that there is evidence in which the jury can find 


1 

beyond a reasonable doubt that Mr. Rodman was a dealer, j 

1 

and then you pointed out that Mr. Aiken was not a publisher. 


1 

j 

MR. BERGER: Your Honor, with regard to the 

I 9 

question of dealer -- 

1 

0 

THE COURT: We have passed that. With respect j 

11 

i 

to whether Mr. Aiken was a publisher, the statute does 

12 

1 

say that it shall be unlawful for any person to publish, j 

3 

give publicity, circulate notice and so forth, purporting 


14 

to offer a security for sale, describe such security 


15 

for consideration, receive directly or indirectly from 

16 

an issuer, underwriter or dealer without fully disclosing 


17 

1 

the receipt for such consideration an amount. 

! 18 

Yousay the Government has failed to prove that | 

19 

Mr. Aiken was a publisher, is that it? 

20 

MR. BERGER: Fails to prove that he was a pub- 

21 

lisher, fails to prove that he circulated, and it fails to j 

22 

i 

prove the allegations set forth in the indictment as to 

23 

1 

what Mr. Aiken was supposed to have done in regard to that 


24 

| 

statute. 


25 

1 

Mr. Entin has cases on point — 

I 
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THE COURT: Just a moment, Mr. Berger. The 


article was in fact published, was it not? 

MR.BERGER: Yes, your Honor, and if the publisher 

had knowledge of the gratuity, then I would say it would 
be a violation of the statute. But, the Government has failed 
to prove that the publisher had knowledge of the gratuity, 
that the publisher failed to disclose the gratuity. j 

iHE COURT: That do you say, Mr. Lowe? 

I 

MR. LOWE: Your Honor, I say to that, that 

Mr. Berger cannot read. The statute says that any person ! 

I 

v.ho publishes, circulates and in effect causes to be dissem¬ 
inated to the public anything like what was done ir. this 
case, commits a crime. 

) 

Mr. Berger's allegation or argument that it is 
limited to a publisher in the sense the Arnold Bernhardt 

| • 

had to know about it, is an exercise in intellectual dis- 
honesty. It is not accurate, misreadirg -- 

I 

MR. BERGER: Your Honor, I object to Mr. Lowe 

saying it is an exercise in dishonesty. It is not ar 
exercise in dishonesty. I am just stating what is in the 
cases and what Judges have said. If they were dishonest 

I 

ir. choir opinions, your Honor is an exerciser in dishonesty.! 


MR. LOWE: I heard no statement by a Judge, 


your Honor. 
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MR. BERGER: Your Honor, I have said Mr. Entin 

will be bringing forth the cases. 

THE COURT: Just a moment. 

Mr. Aiken was charged in this indictment with 
having committed this crime, was he not, along with 
two defendants on trial. 

MR. BERGER: Yes, your Honor. 

THE COURT: As the Government points out, 

* 

nny person who causes an act to be done, which is done by 
himself, would violate a law of the United States Criminal ! 
Statute, is guilty as a principal, isn't that so? 

MR. BERGER: if the principal is also indicted, I 
/our Honor. In other words, if it were not illegal for 
a ikon to take the bribe because he does not fall within the 
individuals in the statute, publisher, et cetera, if Mr. 

Aiken -- 

| 

THE COURT: The aiding and abetting statute 
reads, does it not, that any person who causes another 
to 0,0 dn act » done by himself, which violates the criminal 
statute of the United States, can be convicted as a principaj.. 
It doesn't say anything about the person who does the 
act having knowledge that the crime is being committed, does 

it? I 

MR. BERGER: Your Honor, I agree with that, excip 
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tor one thing, that the indictment would have had to 
l.ove named the publisher Dernhardt, because you have to 
cause Bernhardt to publish and it would be Bernhardt who ; 
would he the one not to disclose the gratuity. 

That is my understanding of the law, y,ui Honor, 
in good faith. 

I believe that Bernhardt would have had to be j 
a ( ' etendant slmi,ar to the case of United States vs. \mick. 
the Indiana case where the publisher was joined and chore 
was aiding and abetting. 

in this case the Government was not joined. J 

The Government claims there was a fraud on the publisher. 

i 

THL COURT: The Government does cite and the 
indictment cites. Title 18, United States Section 2, Counts 
, 1 through 6, cites the mail fraud statute and the aiding 
ux' abetting statute and the same with respect to 77QB. 

It cites that in Section 2. 

MR. BERGER: Your Honor, I am limiting myself \ 

at this time to the Section 77QB violation'. 

I 

THE COURT: I am pointing out the Government ' 

has cited in connection with that and those counts 7 
through 12, the aiding and abetting statutes but the law in j 
this Circuit is, even if they didn't cite Section 2, 

Section 2 is applicable. 
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Any situation where the facts show that one 
who causes something to be done, which is done by him, 
would be a violation of the laws of the United States 
and he is guilty as a principal. 

In this case the jury could find beyond a 
reasonable doubt, couldn't it, that Mr. Aiken took a bribe 
and caused Value Line, published by the Bernhardt Company, 
to violate this statute, isn’t that so? 

MR. BERGER: Your Honor, I understand your 

reasoning, but I don't agree with it to the point that I 
believe that Bernhardt would have had to be a defendant 
in the case, that only Bernhardt could violate the statute 
and anything Bernhardt did without doing it wilfully, 
knowingly, intentionally, would not be a violation of the 
statute, /Aiken mav have acted wilfulby, knowingly and 
intentionally, but he didn't cause Bernhardt to act wilfully 
knowingly and intentionally to violate the statute. 

The fact that the statute was violated by Aiken, 
does not mean that the publisher violated the statute. 

What I am saying is, this statute is applicable 
to a publisher and the publisher should hnve been joined. 

If the publisher was joined as a defendant and if there was 
proof that the publisher went ahead and didn't disclose 
this bribe and if he didn't disclose this bribe wilfully, or 
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2 

rhis payment or gratuity, wilfully and intentionally. But j 

3 

the only one wehave that acted wilfulily end intentionally 


was no *- Bernhardt. It was Aiken. Therefore, Bernhardt 

1 

* 

coiJd not have, acted wilfully and intentionally which are 


h 

necessarily elements to be convicteu under Section 7 VQB. 


7 

If Bernhardt is not convicted under that section 


3 

the aiding and abetting does no: come into play because 

i 

i 

i 

9 

• 1 

'’ten didn’t cause Bernhardt, to commit an act that could 

10 

have convicted Bernhardt under Section 77QB. 

11 

That is iny whole argument. 

1 i 

1 

4 (. 

rila COURT: What do you say to the Government 1 s 

l 

13 

| 

claim that there is evidence in which the jury could 

14 

find beyond a reasonable doubt that Mr. Rodman did p^rticipat 

;e 

15 1 

j 

in giving che 5-15,0 00 to Mr. Aiken. 

Mi 

if r 

Ha talked first about testimony of Mr. Wymbs, 


17 

that he overheard conversations in the office of Cl. 


H 1 

Oteri between Rodman and Zammas and who is the woman? 


19 

MR. LOWE: The conversation at C.I. Oren were 


20 

only Rodman andZammas. There were other conversations 


21 

he testified overhearing at the apartment at 35th Street 


22 

! 

and Iexington Avenue. The woman was a Miss Darnice 


23 

Gennaro, who was, I believe, identified by at least one 


‘24 

i 

witness as Mr. Rodman’s girl friend. 


25 | 

MR. BERGER: Your Honor, as to Mr. Wymbs, i 
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never intended to spend too much time on Mr. Wymbs -- 


3 

THE COURT: I amnct asking you about that. 


1 4 

5 

Your claim is, there is no evidence from which the jury can 

• 

find beyond a reasonable doubt that your client participatec 


(> 

in giving a $15,000 bribe to Mr. Aiken. Let's talk 


7 

about whether there is any such evidence. 


8 

The Government has pointed to certain evidence. 

1 ( 

9 

The testimony of Wymbs that he overheard your client talkinc 

I 

10 

about such a bribe and that he saw an envelope produced 


. 11 

with some money in it, which he understood from the 


12 

conversation and the context was money to be paid to 

i 

13 

somebody for that article. 


14 

Then there was the testimony of Mr. Irving 


15 

Orenstein who was the owner, apparently of C.I. Oren. He 


16 

was told by Rodman andZammas or one or the other, the artic! 

e 

17 

would be published. 


,8 

Then there was testimony of Periclese Constan- 


19 l 

tinou that he visited Rodman in the summer of '72, in a 

20 j 

1 

restaurant, when they discussed Fantastic Fudge, and he 

21 ! 

1 

wanted Rodman's help with respect to that, andRodman said 


22 

he had gotten Power Conversion written about, and that 


. 23 

it cost him to do so and he couldn't do the same with Fanta^ 

t- 

24 

ic Fudge. 


25 

What about that? 
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2 

MR. BERGER: I will address myself first to Mr. 

3 

Wymbs. 

| 

4 

Mr. Wymbs' testimony was totally incredible. 

5 

He is not entitled to any evidentiary probative evidence. 

6 

THE COURT: That is for the jury to determine 

7 

whether he is credible or not. So what we have to talk 

8 

about is whether there is any evidence, and then it is up t<i 

1) 

the jury to believe that or not. 

10 

We have to let the jury decide. 

11 

MR. BERGER: Your Honor, I am saying beyond 

12 

a reasonable doubt, relying upon Mr. Wymbs, no jury will 

13 

bring in a verdict of guilty against Mr. Rodman because he 

14 

is not believable beyond a reasonable doubt under any 

15 

circumstances,under any stretch of the imagination. 

1(> 

There was conflict between his testimony and ^ 

17 

the testimony of Aiken, and the testimony of Perlmutter, 

18 

absolutely a fabricated story. I don't wish to go into 

19 

my closing argument, your Honor, but he is not entitled to 

20 

any credibility. 

1 

21 

THE COURT: What did Perlmutter say about your 

22 

client? 

23 

MR. BERGER: He never discussed it with my 

24 

client, he said. Aiken said he never discussed it with 


I 

I 


25 


my client. 
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THE COURT: What about Periclese Cons tantinou's 

testimony? 

MR. BERGER: May I address myself to Mr. 

Orenstein first, your Honor? 

THE COURT: Yes. 

MR. BERGER: Mr. Orenstein testified that some¬ 
body told him. it could have been Rodman, it could have 
been Zammas, but he didn't know who told him. That was his I 

l 

testimony. He didn't know. Now, if Mr. Orenstein didn't 
know who told him, the jury certainly can't infer from his 
testimony that it knew who told him. His testimony, we 
made a motion it should be stricken as to both Mr. Zammas I 
and Mr. Rodman because of the fact he was unable to specify 
who told him. I renew that motion at this time. 

He was absolutely unsure. 

THE COURT: That is denied. 

What about the testimony of Pericles Constantinciu \ 

I 

MR. BERGER: He was an admitted perjurer. 

He admitted that he perjured himself and one of his prime 

l 

concerns was to stay out of prison. He conflicted with 

i 

the testimony of Mr. Aiken. He conflicted with the testi-| 
mony of Mr. Rodman -- I am sorry, testimony of Mr. Perlmutter. 
He stated that this conversation took place some time in 
July, some three months prior to the time that this meeting 
or alleged meeting with Mr. Perlmutter and Mr. Aiken in 

\* HI I III KN DIVIKK I rollkl RII’ORTIMS IIS mi IR'I ||< H M- 






8 

9 

10 

11 

12 

13 

14 

15 

16 j| 

n |! 

19 Ij 

20 || 

21 ! ! 

22 ji 

23 
21 

25 


hpb-16 


1041a 


992 


the middle of September ever took place. He stated that 
he assumed that Rodman paid for the article. He said 
Rodman didn't tell him that he paid for the article. 

THE COURT: What about the testimony of Alan 

Umbogy. He testified that Rodman asked him to consider 
purchasing shares of Power Conversion because an article 

was coming out in Value Line in about a week, isn't that 

so? 


MR. BERGER: No,your Honor, that was not his 
testimony. His testimony was he received a call from 
Mr. Rodman on or about the 26th of September, that he met 
with Mr.Rodman on or about the 27th of September; that 

Mr. Rodman told him at that time that an article would be 
coming out. 

He didn't tell him that the article was paid 
for, he didn't tell him that any gratuity was paid for the 
article and he didn't tell him he arranged for the article 
and, as a matter of fact, the article according to the 
testimony of Mr. Aiken had already been mailed, was already 
in the hands of the subscribers at the time that Mr. Rodman 
had this alleged conversation with Mr. Umbogy, and again, 
Mr.Umbogy is under investigation and -- 

THE COURT: He is the one who testified that 
your client gave him a copy of the article. 


MIIIIIIUN UIWKK.I (UIIKI RU'OKIIKV li i (.OUR IHUIIM 
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MR. BERGER: That's right, your Honor, gave 

copy of the article, photostatic copy on the 27th 
of September. 

MR. LOWE: Your Honor, I am tired of the mis¬ 

representations of the record. Hr. Umbogy got trapped 

into agreeing with Mr.Berger's cross-examination that 
U was the 27th. on his cross-examination by Hr. Entin 
he made it very dear that the 27th had no magic for him. 
as a matter of fact, he testified that he associated the 
date of the article and the date of the meeting which 
means it must have been the 29th. and I think Hr.Berger 
is misrepresenting the state of this record. 

THE COURT: It is for the jury to determine 
whether he recollected precisely the date. 

MR. BERGER: Vour Honor, I am sorry Hr. Lowe ! 

feels I am misrepresenting again. 

THE COURT: Hr.Berger, in any event, let's 
go over the testimony briefly.for the record, because pu 
are making a motion to dismiss or motion,r ather, for 
a judgment of acquittal on the ground tr. • Government has 
failed to produce any evidence in which the jury can find | 
beyond a reasonable doubt that your client is guilty. 

As I indicated, there is testimony of Pericles 
Constantinou who testified he met Rodman in the j 
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summer of '72 at a New York restaurant to discuss 
Fantastic Fudge. 

He testified, in effect, that Rodman told 
him that the Power Conversion article was pending and 
that it cost him, Rodman. 

Then there is the testimony of Wymbs that he 
first met Rodman at C.I. Oren, Zammas introduced him to 
Rodman, he had 15 to 20 conversations as to Power Con¬ 
version, and he asked him on the telephone when the 
article would be finished. 


% 
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Wymbs testified Rodman produced an envelope 
with $5000 in it and said it was for the Power Conversion 
article. 

Then there was the testimony of Irving 
Orenstein that he employed Rodman at C. I. Oren and 
he was so employed in '72. lie, Orenstein, testified 

that he was told about the article that would appear 
in Value Line. He couldn't remember whether it 

was told to him by Zammas or Rodman, but he believed 
it was by one or the other or both. 

Then there was testimony by Alan Umbogv 
that Rodman asked him to consider purchasing shares of 
Power Conversion because the article was coming out in 
about a week. Umbogy also testified that Rodman wanted 

the Power Conversion stock to get moving before the article 
came out and that Rodman told him Zammas had just 
finished arranging for publication of the article. 

Rodman also gave Umbogy a copy of the article 
the day it came out. 

With respect to all that, therefore, the 
court's ruling is that there is evidence, if believed 
by the jury, from which the jury can find that the defend¬ 
ant Rodman is guilty as charged beyond a reasonable 
doubt. 

The court also finds there is evidence from 
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which the jury can find that the defendant Rodman was 
a dealer and that he participated in the payment of this 
bribe to Aiken and that Aiken, of course, caused the 

article to be published without disclosing that he had 
accepted a bribe. 


So the motion made by the defendant Rodman 
at the end of the government's case and at the end of 
the whole case for a judgment of acquittal is denied. 

Now, Mr. — 

fIR. BERGER: Your Honor —— 

THE COURT: You can't be heard further. 

MR. BERGER: Not to the motion, your 

Honor; just to the record on one point which I deem very 
important. We have our transcripts with us. 

Your Honor stated that Mr. Orenstein said 
that either Zammas or Rodman or both told him. 

THE COURT: That's for the jury to decide 

what Mr. Orenstein's testimony was precisely, but that's 
my recollection of the testimony. 


The jury is going to be instructed. 


Let' s 


not waste time with what I have ruled. 


r 


Mr. Entin. 

MR. ENTIN: Your Honor, with the indulgence 

of the court, Mr. Kimler will argue the motion for 


f 
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directed verdict. 

THE COURT: 

All right. 

MR. KIMLER: 

Your Honor, defendant Zammas 

joins the motion made by 

Mr. Rerger and I move for 

judgment of acquittal that 

as a matter of law there is 


insufficient evidence for this case made to the jury 
and accordingly the court must dismiss the case. i 
will address myself to counts 7 to 12 first. 

Interestingly enough, your Honor, the indict¬ 
ment itself, which was filed before this court, charged 
that William Eric Aiken, Rodman and Zammas unlawfully, 
knowingly, et cetera, by the use of the man, circulated 
an article in the issue of Value Line describing Power 
Conversion without disclosing in any way a $15,000 bribe 
paid as consideration to defendant Aiken by the defendants 
Zammas and Rodman, who were dealers in stock of 
Power Conversion. 

The statute, which is what we have to look 


at, makes the type of' payment we are talking about 
perfectly legal. The statute says that if disclosure 
is made in the article and the amount of the payment 
is disclosed ind the article, then the payment itself 

is legal. That’s what 77(q)(b). says. It_is clear 
from the statute. 


_ 
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We are not going to deny payment was made 

and I will even concede Mr* = « . 

6 Mr - Zammas may have been a dealer, 

for purposes of the argument. But in order to convict 
in 77<q)(b) the government has to prove, amonq other 
thinqs, two essential events. The Vfirst is a qratuity 
was paid by the defendants with the intenTthat said 
qratuity and the amount thereof not be disclosed. 

That's the requirement of 77(q)(b). 

The qovernment, in its response to the bill 
Of particulars filed in this case, had the following 
to say. Paragraph 1: 

"In or about the week ending September 15, 

1972, the defendant Zammas met with Aiken at a 
restaurant where an agreement to write and publish 

the subject article in return for undisclosed compensa- 
tion was made." 

Thafs what the qovernment said in the bill 
Of particulars. In a memo submitted to this court 

about a week and a half ago the qovernment said - 
memorandum of law in support of the admission - the 
qovernment says they will prove the’following, 

■The government's proof will demonstrate 
that Perlmutter was used by the defendant Zammas to 
approach Trie Aiken and arrange the deal for Aiken to 
publish an article about Power Conversion without 
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disclosing defendants had paid him a $15,000 bribe." 

Both the testimony of Stanley Perlmutter 
and the testimony of Eric Aiken failed to establish 
any proof on this particular point. 

THE COURT: Failed to establish what 

point? 

MR. KIMLER: That either defendant Zammas 

or Rodman ever asked them not to disclose any compensation. 
Never a word of evidence in this record that the de- 

0 

fendants asked him not to disclose. 

THE COURT: T7hat you are saying is that 

the government has not produced any direct evidence that 
either Zammas or Rodman said to Aiken, "Please do not 
disclose." 

Is that your claim? 

MR. KIMLER: That 1 s correct. 

THE COURT: The government has put in 

evidence. frhe question then is whether the government 
has put in evidence from which the jury could find beyond 
a reasonable doubt that this was the intention of all 
involved, isn't it ?j That is, whether there is cir¬ 
cumstantial evidence from which the jury could find 
that that was the understanding, undisclosed understand¬ 
ing of all the participants. 
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MR. KIMLER: 


I agree and the test for cir- 


cumstantial evidence is every reasonable hypothesis of 

innocence. The government offers two things: a 

cash payment. 


They say $15,000 in cash was paid, 


That 


wasn’t, if your Honor please, the only payment. There 
were stocks and stock options offered. m addition, 
a cash payment does not exclude every reasonable 
hypothesis of innocence. 

THE COURT: The Second Circuit has ruled 

out your statement of law. That is, that the govern¬ 
ment must put in evidence which excludes every hypothesis 
of innocence, or whatever that formulation is. That 
is expressly ruled out by United States v. Taylor, 
bet's not into that kind of languaqe. 

There is evidence, is there not, that this 
pavment of 514,000, at least, was made in the men's room 
of a restaurant. The Ground Floor? isn't that the 
testimony of Aiken and Aiken's wife and Mr. Zammas' girl- 


friend? 


Didn't they testify'that they all met in 


a restaurant? 


MR. KIMLER: 


That's correct, they met 


in a restaurant. 


THE COURT: 


Didn't Aiken testify that they 
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went in th^meh's roomjmd that's where Mr. Zammas 
gave him this $14,000? 

MR. KIMLER: That was Mr. Aiken's testimony. 

the COURT: If the jury believes that, 

can't they infer from that, the payment having been 
made in the men's room in the restaurant, that it was 
the intention or tacit understanding between the parties 
that that payment not be disclosed? 

MR. KIMLER: I don't nelieve you can infer 

that material element of this crime from those facts. 

There are other reasonable inferences. 

THE COURT: Payment was made in cash. That's 

some evidence from which the jury can find that the oarties 
understood that it was not to be disclosed, the sum of 
money of that magnitude being paid in cash would lead 

the jury to infer the parties would not intend the people 
to know what that payment was for. 

MR. KIMLER: i believe the record reflects 

Mr. Aiken asks for cash. 


better. 


THE COURT: That makes the point even 


MR. KIMLER: Not reallv, JX your Honor 


considers Mr. Aiken's testimony where he said he didn't 
trust Mr. Zammas from orior business deal inns. if 
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he didn't trust him he would have wanted cash payment 
if he didn't trust him. 


I would also submit, your Honor, cash is 
leqal payment. 

Also, there was nothing sinister or secret 
about the whole transaction. if you believe the 
government's testimony and their evidence, the fact 
that the article is coninq out was apparently discussed 
openly by the defendants. They didn't try and make 
a secret of it, if it was a secret. 

THE COURT: Did they discuss openly pay¬ 

ment to Mr. Aiken? 


MR. KIMLER: They did not, but — 

THE COURT: That's what we are concerned 


with, isn't it? Not whether an article is being 
published but whether there is an illegal payment 

for the article, undisclosed payment. That wasn't dis¬ 
cussed publicly. 


MR. KIMLER; That was not discussed publicly 
and the defendants, your Honor, never had a chance to 
see that article prior to publication. 

Mr. Aiken's testimony was he took $1000 and 
aaid he was going to look into the stock, and the next 
anybody heard was, I believe, on the night of the 28th 
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QV ?ot a phone call at 11.30 • 

U.30 5 .lying it „as al 

. ..1 1 .• . - 


t vau v 

J'eer; f>uLJi 3 hed. 

'■' Gfs:nrla " t3 "ever had a chance to re¬ 
view the article, they had no idea - the proof doesn't 

show they had any idea whether disclosure was made or 

n°t. Keeping in mind the payment itself is le , al 

It is only the failure to disclose which becomes i mgil . 

There is no evidence on this particular point. 

THE COURT: Mr . 

1 • 1 ken also testified that 

he had some arrangement with Mr z amma 

nr ‘ Zamn, as and Mr. Rodman 

with respect to how he was to be paid if 

e paid if the stock 

went up. no you recall that? 

MR * KIMLERs I recall that. 

HE COURT: And it i s your suggestion that 

that is not evidence from which the iury could find heyond 
a reasonable doubt that the payment was not to be dis- 


closed? 

HR. KIMLER: That's correct, your Honor. 

There were stoch options, nobody disputes that fact, 

get hack again to whether these were disclosed 
and there is nothing to show from Rerlmutter or from 

hihen that the defendants intended'there be no disclo- 

snre » nothing. Neither 

Neither witness testified to it. The 

government, in its hpi «« 

bill of particulars, said they would 
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establish that and in the memorandum last week they 
said Stanley Perlmutter would testify to it. He 
didn't. Aiken didn't. Nobody did. Th e r e ia 

iust absolutely not one word in this reeord from 

anybody of the witnesses that said that these defendants 
intended it, they discussed it. 

All the government proved was a payment was 
made and I submit a payment is legal if lt is disclosed. 

It was Aiken; at best, who failed to disclose. y ou 
can't show that the defendants aided or abetted or 
procured because they just didn't have that opportunity, 
vou must show an affirmative fact done before the 

fact to induce, procure or cause nondisclosure, an affirma¬ 
tive act done before the writing of the article. 

There is no such affirmative fact in this record and 
no witness has testified to such an affirmative fact. 

The government has absolutely failed to 
prove beyond a reasonable doubt, and failed to put in 

any evidence that could go to the jury on that particu- 
lar question. 

The government didn't prove its indictment 
and bill of particulars and I submit any violation of 

77(g)(b) was not proved by the testimony this jury 
has heard to date. 





1054a 


1005 


The^e are inferences that can go either way, 
and they are equally reasonable,and according to the 
government's own witnesses, why a cash payment was 


made. 


As to the other charge, that is, addressing 
further to 77(q)(b), ‘-he government never proved Mr. 
Aiken published the article. 

Perlmutter's proof, if you recall his tes¬ 
timony, he said Aiken did not have the final say as to 
what was published. Aiken himself testified that he 
did not have the final sav. 


THE COURT: 


The issue is whether, as I 


said to Mr. Berger, Aiken caused the article to be 
published without disclosing that a bribe had been 
accepted in connection with the writing of the article. 
That's the issue, whether he caused it. It is con - 
ceded he was not the owner and publisher. The 

government doesn't claim he was the publisher of the 
magazine or the owner of it. He was an employee who 
wrote articles which the publisher knew it would 
publish so the issue is whether Mr. Aiken caused the 
publisher to do something which was in violation of the 
laws of the United States. 


MR. KIMLER: 


First, your Honor, the statute 
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doesn't mention "cause to be published." 

THK COURT: Title 18, United states Code, 

Section 2, does. 

MR. KIMLRR: Again we are getting back to 

the question whether they showed that they did an act 
before the article was written,and in response to that 
your Honor asks a question concerning this publication. 

" e admit that Eric Aiken violated this statute 

but we come back to the same issue: did the govern¬ 

ment prove that Tom Zammas and/or William Rodman 
aided, abetted or procured Eric Aiken in violating that 

statute. They failed to prove that through their 
own witnesses. 


llo witness — and I have read that transcript 
all night last night - no witness testified that either 
defendant said don't disclose. 

TIIE COURT: We have been over that. Let's 

go to another point. 

Did you have another point? 

MR. KIMLER: As to counts 1 through 6, 

which 1 believe arf „dil fraud,} address myself to those 
briefly. 

First I submit, your Honor, if counts 7 through 
12 fail, 1 through 6 must fail. There can't be a 
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mall^fraud since the statute nates the payment leeal. 

The statute, discusses the mail and mailing of such a 
type of article. Clearly, Congress has preempted the 
field in this particular regard. a mailing of this 
type of article is legal if the payment is made and 
the amount of the payment is disclosed. According- 

ly, there can't be a mail fraud. 

The essence of mail fraud is first there 
is a scheme or artifice to defraud and the government 
alleged Bernhardt was defrauded and the readers and 
subscribers were. The government did not have a 
Witness from Arnold Bernhardt a Company that they weren't 


told that. 


Eric Aiken didn't testify to that. 


The government called them as their witness and thev 
could have asked them the question: "if a payment 

had been made, did you disclose it?" and they didn't 
ask fl'He'ifecord is silentTv 


THE COURT: 

article disclosed it. 


MR. KIMLER: 


The question is whether the 


That's dorrect. That is 


absolutely correct. But as to the mail fraud, we are 
going into counts 1 through 7. They say Arnold 
Bernhardt a Company weren't told, they were defrauded. 
There is no evidence to prove that particular point. 







AS to the second point, public riqht to 
rely, I point out 77(q)(b) preempts this. it 
discusses what a violation is, ,„c I .urther point out 
the public policy ot Arnold Bernhardt s Company, which 
IS now in evidence, which is part of Value Line, clearly 
tells the public they have no riqht to rely on anvthing 
but an interest of a director or officer ot the company. 

Anyr ° tner e of interest, beneficial interest, would 
not have been reported. It would have been discussed 
at best in the internal workings of Value Line. 

Incidentally, the rules were approved by 
the SEC, according to the publication. They were 
scrutinized by the SEC and apptoved by the SEC. 

That's in the disclaimer, the good-faith policy. 

There is no proof mat Aiken didn't disclose 
the appropriate authorities. The government hasn't 
brougnt anybody to testify to tnat, ana this can't be 


inferred. 


We submit to the court as to all counts a 
directed verdict of acquittal must be granted. 

There is no evidence upon which .this case can be sent 
to the jury. 

THE COURT: Do you have anything further? 

MR. KIMLER: Nothing further, your Honor. 
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THE COURT: Would the government care to 

reply? 

MR. LOWE! Your Honor,'I would point out, 
as your Honor has pointed out, as to the question of 
nondisclosure, it is patently obvious that these 
defendants did not intend that Mr. Aiken put a banner 
headline on this article saying this article has 
been purchased for $15,000 by the promoters of this 
stock. it would have been useless to them had it 

been disclosed, as I think anyone can properly find. 

In addition, as your Honor pointed out, the 
circumstances under which the money was paid are much 

better evidence of the intent of the defendants involved 
than anvthincj they may have said. 

I think also it is quite clear that from 
the fact that Mr. Zammas and Mr. Rodman sat with Mr. 
Umbogy and told him about the article, asked him to 
take action based on the article without telling him 
they had paid to have that article written, it is a 
clear indication that they intended there be no such 
disclosure. 

To have the disclosure would defeat the 


very purpose for which they wanted the article, namely, 
to help promote the stock, disclosure that it took 
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$15,000 in cash to get that man, Mr. Aiken, to write 
the article would have made the article worthless for 
that purpose. Therefore, it is clear that they never 
intended that it be disclosed and that no direct proof 
of intent is ever required in any criminal case and 
that the circumstantial evidence admits of no other 
reasonable interpretation. 

The other point made by Mr. Zammas' attorney, 
if I understood it, seems to be that because Conqress 
has seen fit to make it a crime not to disclose the pay¬ 
ment, that Congress has thereby made the payment 
legal. 


First of all, I would like to point out to 
your Honor — and this really goes to the question 
of disclosure I think as well — that it is a violation 
of the penal law of the State of New York to pay money 
to Mr. Aiken under the circumstances under which it was 
paid. it is a violation of the commercial 
bribery statute of the State of New York which makes 
it a crime to pay money to an employee to affect 
the actions in his employment. 

This would ordinarily apply to such people 
as purchasing agents and some of the grain inspectors 
at the docks, but it applies equally to Mr. Aiken, I 


\ 
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think, in this case. So it is not appropriate to 

argue that the payment of money to Hr. Aiken in this 
case was legal. 

t 

It is clear, I think, that the oavment. of 
money to Hr. Aiken was not a violation of federal lav. 
However, it iwas not legal. 

MR. KIMLER: Your Honor, I would object 

here. it was legal within the federal statutes and 
we are nere m the federal court. 

the COURT: As the government points out, 

it is incorrect to sav to th. nnmrth j„ , is le(Jal 

which is made illegal bv the state law. even though not 
made illegal by the federal statute. 

MU. LOWE: At this point, your Honor, I 

don't have anything further to say, unless your 

Honor has a question you would like to address myself 
to. 


THE COURT: With respect to the defendant 

Zammas and his motion for a judgment of acquittal, 

at the end of the government's case and now made at the 

end of the whole case mat motion is denieo for the 
following reason: 

There is evidence from which the jury could 
find beyond a reasonable doubt, if the jury believes the 
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testimony of the various witnesses, that Zammas is 

Guilty as charged in counts 1 through 7 and 7 through 

12 . 

Urst, there is the testimony of Aiken, a 
co-defendant, that Zammas gave him a thousand dollars 
and 900 shares of Power Conversion in an apartment on 
35th Street and Lexington Avenue. Then there is the 
testimony of Aiken that Zammas gave him $14,000 in the 
men's room at The Ground Floor Restaurant the night 
before the article was published. Aiken then gave 
Zammas six advance copies of the article, according to 
Aiken's testimony. 

The government has introduced into evidence, 
in corroboration of Aiken's testimony,Aiken's deposit 
slip for $9500, Aiken's check for $3500 paid to 
Perlmutter. The government has also introduced Aiken's 

checkbook and his monthly statement. 

Then the testimony of Aiken was corroborated 
by the testimony of Perlmutter and by Susan Aiken and 
by Hiss Palumbo, who testified yesterday. 

There is also evidence from which the jury 
can find that the defendant Zammas was a dealer within 
•he meaning of Section 77(g)(b), and there is evidence 
from which the jury could find it was the intent of the 


/ 
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the defendant Za™,as, as welt as the defendant Rodman, 

as I indicated earlier, that the payment to Aiken not 
be disclosed. 

Yesterday I think I mentioned to you, in 
connection with motions made by the defendants then, 
that the court had found that there was independent 
evidence, quite aside from any hearsay statement, from 
which the jury can find, if it believes the testimony 
bey nd a reasonable doubt, that the defendants were a 
part of a plan and scheme as charged in the mail fraud 
counts, and were involved in a common scheme and plan 
with respect to counts 7 through 12. And the 
evidence which I have just gone over in connection 
with these motions includes evidence quite aside from 
any hearsay statement of acts done and things said by 
the defendant Zarinas and defendant Aiken from which the 

jury can find that they were members of the common scheme 
and plan. 

What we will do is to go over the requests 
of charge, and at 2 o'clock this afternoon, after lunch, 
we will commence with the closing statements to the jury, 
and the defendant Rodman will go first and then the de¬ 
fendant Zammas and then the government, and then the 
court will charge the jury tomorrow morning. 
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iThat I plan to do is taJce a 10—minute recess 
and then tell you which of the requests to charge I have 
accepted and which I have rejected, so in making the 
closing arguments to the jury we will have that in 
mind. 

MR. ENTIN: Your Honor, I would have a 

request that I do not thin); the government would have 
any specific objection to. 

I would prefer to be able to prepare my 
closing on the basis of the information as to your 
Honor's charge, and I would ask if the court would 
allow us to begin summation to the jury tomorrow if 
we are in fact going to carry over to tomorrow vis-a- 
vis the charges anyway. We can get it in tomorrow 
and it wouldn't cost the court any additional time. 

THE COURT: Well, it's 12:20 now. It 

hasn't been a very long trial. How many days have 

we been on trial. 

MR. ENTIM: That's the reason I request 

it. We have been on trial nearly seven days. It 
has been a lengthy and complicated case. I feel 
the interest of justice would be very well served by 
giving all counsel additional tine to prepare competent 
and proper closing argument. 
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MR.ENTIN: 

your Honor. 


1015 

When did we begin this trial? 
Tuesday morning, last week. 


MR. LOWE: 
MR. EMTIN: 

afternoon. 


That is correct, your Honor. 
We picked the jury Monday 


THE COURT: We recessed at 2 o'clock on 

Friday, so that was about three and a half days, and 
we are on trial yesterday, Monday, which is four and 

a half days, and the trial ended at 11:10 or so th<s 
morning, didn't it. 

MR. EMTIN: I believe it was close to 11:30 

your Honor. 


THE COURT; 


Not quite five days. 


I think what we will do, we will start the 
closing arguments this afternoon. i „ m recess 

now for about 10 minutes to go over these requests of 
charge. 

Mh. BERGER, „ ay it p l ease thfi , £ ^ 

are to start the closing arguments this afternoon, I 

would like to know that closing arguments will be com- 
pleted this afternoon. 

THE COURT: I think we may be able to do 

that. I am going to tell you now that I will allow 
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eacli defendant an hour and the qovernment will have an 

nour and a half, so we should be able to get it all in 
in this afternoon. 

(Recess.) 
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(Jury absent.) 

THE COURT: Gentlemen, at this time I will tell 
you which of the Government's requests and which of the 
defendants' requests the Court accepts, which it rejects. 

The followinq requests of the Government 
are accepted: 

1, 2, 3, 4, 5, 6, 7, 8. 9. 10. 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 24A. 25. 26. 27. 28 
29, 30, 31 — 

MR. LOWE: 31 is withdrawn, your Honor, since 
neither defendant took the stand. 

THE COUURT: Yes, I am sorry, I did have 

that marked "rejected." 

31 is rejected, and 32 — 

MR. LOWE: Y'ar Honor, that request is with¬ 

drawn. 

1 HE COURT: Yes. 

Do we have a problem now for the witnesses? 

MR. LOWE: I would assume your Honor could 
not fairly give the charge until closing arguments. It 
is apparent from the testimony that people who were present 
according to the testimony were not called by the Govern¬ 
ment or the defense. If the defense makes any point out 


25 


of it, the Government then requests this charge. We 
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can't make that determined ion until — 

THE COURT: Do you plan to make a point on 

that? 

MR. BERGER: Yes, your Honor. 

THE COURT: All right, 33 is accepted. 34 
is accepted, 35 and 36. 

With respect to the defendants' the following 
are accepted. 1, 2, 3, 4, 5, 6, 7, 8, 9 is rejected, 

10 is accepted, 11 is accepted, 12, 13, 14, 15, 16 rejected 


17 accepted. 

18 accepted. 

19, 

20, 

21, 

22 

and 

23 all 

accepted, 24, 

25, 26, 27, 

28, 

29, 

30, 

31. 

32, 

33, 34 


35, 36, 37, 38. 

With respect to 39, I don't think we have the 
problem with the witness Robert Wymbs and his attorney- 

client privilege. I think we worked that out, isn't that 

so? 

MR. ENTIN: Your Honor, he did invoke the 

Fifth Amendment and attorney privilege, prior to the Court 
appointing an attorney to represent him. 

THE COURT: I was addressing myself to attorney- 
client privilege only. There was one witness that did 
and then we had a side bar conference and it was worked 
out in such a way that I actually didn't invoke the privi¬ 
lege . 


25 
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2 

MR. LOWE: I believe that is correct, your 


3 

Honor. In addition I would like to point out something. 


4 

It is my understanding of the law that the invocation of 


: 5 

the^ ifth Amendment by anyone is meaningless as an evidenti 

ciry 

6 

point. 


7 

It is not an admission of potential guilt or 


8 

anything else. No inferences should be drawn by the jury 


9 

from the invocation by anyone of the Fifth Amendment privi¬ 


10 

lege. 


11 

I believe that that is entirely consistent with 


12 

the theory of the Supreme Court's decisions in that area 


13 

which indicate that drawing an inference from the invoca¬ 


14 

tion of the Fifth Amendment privilege places a price on the 


15 

exercise of that privilege and thereby diminishes the 


16 

value of the privilege. 


17 

THE COURT: Yes, there was some indication heri 

> 

18 

that defendants were of that belief, that invoking the 


19 

Fifth Amendment admits guilt, which of course it not true. 


20 

What I was trying to get clear is whether we 


21 

did have a witness who invoked the Fifth Amendment privilege 

i 

22 

here. My recollection is it was not in fact done because 


23 

we worked out at the side bar some resolution which avoided 


24 

that problem altogether. Does that accord with your 


25 

recollection, Mr. Lowe? 


t 4A 
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tion. 


MR. LOWE: It accords with my recollec- 

I believe Mr. Wymbs initially indicated a 


desire to invoke it, and after some discussion he answered 
the ouestion that he was asked. 

THE COURT: 39 is rejected then. i don't 

think we had that problem and the Fifth Amendment 
proposition stated by the government is correct. 

Ooing on to 40, it is rejected. 

41, accepted. 

42, accepted. Judging the evidence is not 
clear to me here, so 42 is accepted, except for the last 
paraaraoh-. 

Hid you want to say something, Mr. Berger? 

MR. BERGER: Yes, your Honor, with regard 

to pleading the Fifth Amendment, I'believe I know the 
cases Mr. Lowe is referring to. Those cases all 

hold that there shall be no inference to the defendant 
if one of the witnesses invokes the Fifth Amendment. 

Those cases do not hold that there should be no 

inference to the witness if that witness invokes the 
Fifth Amendment. 

I have checked the law and I have read the 
cases and I have the cases. They all state there 

shall be no adverse inference to the defendant. if 
Mr. Lowe can show me a case where there shall be 
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no inference to the witness, 
mind. 


1020 

perhaps I would change my 


THE COURT: A witness who invokes the 

Fifth Amendment? 

MR. BERGER: I am allowed to remark that, 

he invoked the Fifth Amendment, that he was not candid, 
but I can't say that he has admitted a crime. 

Rut certainly the invocation of the Fifth 
Amendment is one of — it is part of his demeanor. 

I am allowed to go ahead and refer to that, as long as 
I do not go ahead and state that he has admitted that 
he has been convicted of a crime and is guilty of a 
crime. 

the COURT: Bring in the case after lunch. 

MR. LOWE: Your Honor, I don't argue Mr. 

Berger is not entitled to argue to the jury in his 
summation that the invocation of the Fifth Amendment, 
as part of the witness' demeanor and overall candor, 
should be considered by them. I maintain he is not 

entitled to a charge on the law that indicates that the 
invocation of the Fifth Amendment necessarily affects 
the credibility of the witness. He may argue the 
factual matter. 

THE COURT: We have gone over that. I 
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have rejected 39 and I forgot to mention I accept r3. 

MR. BERBER: I'm confused at this point, 

your Honor. May it please the court — 


THE COURT: 


Yes? 


MR. BERGER: - I don’t think I have done 

more in my requested instruction than Mr. Lowe just 
said I had a right to do. 


THE COURT: 


First of all — 


MR. BERGER: I'm trying to find which 


instruction it is. 


Tin: COURT: 39 . 

MR. BERGER: I didn't intend to do any 

more. Yes, your Honor. 

"The fact that a witness refuses to answer 
a question based upon one of the foregoing privileges 
may be considered by the jury in determining the credi¬ 
bility of the witness and" - lt ls part of his dfi . 

meanor, your Honor. That’s what Mr. Lowe is saying. 

TIM. COURT: That’s not in your request 

of charge. 

MR. BERGER: The u 

xast paragraph, your Honor 

No. 39. 

THE COURT: I see. 


But the second statement would be amended 
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2 

that the court ruled the witnesses Terlmutter and Wymbs 


3 

refused certain questions asked of them by defense 


4 

counsel if they believed that their answer to a 


5 

particular question might tend to incriminate them. 


6 

It is my recollection we didn't have the problem as 


7 

to Wymbs and his attorney privilege. 


8 

MR. ENTIN: Your Honor, for the purposes 


9 

of the record, I strenuously object to any one of the 


10 

proposed defendant's charges not given. 


11 

THE COURT: I didn't hear that. 


12 

MR. ENTIN: We specifically object to any 


13 

of the suggested charges that we have proposed which 


j 14 

the court has indicated it will not give. 


15 

THE COURT: All right. 


16 

MR. ENTIN: As to the government charges. 


17 

we object to each and every government charge in those 


18 

areas in which they differ from the defense charges. 


19 

THE COURT: They hardly differ. 


20 

MR. ENTIN: In oarticul^rly, your Honor, 


21 

request No. 19, which is elements of toutinq violation. 


22 

We specifically and strenuously object to the area 


23 

that there has been no disclosure of the payment, nromise 


24 

or amount of the consideration. 


25 

THE COURT: All right. 

1 
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MR. ENTIN: We also specifically and 

strenuously object to aovernment .uarge Ho. 24, non¬ 


disclosure 


Tim COURT: Hr. Entin, now is not the 


tine to obiect to the charge. You will haV e a chance 
after I charqe the jury to put on the record your 
exceptions. I told you I an going to charge that. 
Then when I get through charging, you will be called 
to the bench and you can put on the record your 
exception to the charge. 

MR. ENTIN: Thank you, your Honor. 

THE COURT: I think we have a new rule. 


gentlemen, which I overlooked regarding closing argumnt, 
which I believe went into effect July 1st. 


regard. 


MR. LOWE: Your Honor is correct in tht 


THE COURT: We have a new rule in this 


district which provides for the government to go first, fo. 

the defendants to answer, and then the government can 
have a rebuttal. 

will start now at 2:15. The govern¬ 
ment will open for an hour, then the defendants will 
rebut, and the government will have an opportunity to 

"' ake 3 final r6huttal - That's the procedure under 
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Is that right? 

MR. LOWE: Yes, your Honor, that is the 

new rule, unless the defendants wish to proceed in a 
different fashion. The government has no desire to 
do one thing or the other. 

Tin: COURT: Do the defendants have any 

desire to do anything different? 

MR. ENTIN: No, your Honor. 

MR. BERGER: Ho, your Honor. 

THE COURT: We will recess until 2:15. 

MR. LOWE: Your Honor, one point. in 

light of the fact that we are applying the new rule, 
the government would prefer to have 45 minutes in its 
initial go-around and saving more time for rebuttal since 
the government believes that in this case the rebuttals 
will be much more important than the initial opening. 

THE COURT: We will split it that way 

then. 


MR. ENTIN: I would like to go on record, 

however, your Honor, at this point, and make just 
one thing clear on the record, that the government 
will not be permitted to introduce new issues in re¬ 
buttal other than to rebut what may have been said 
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by the defendant, within my understanding of the 
rule. 

the court: Yes, l believe so. 

!1R. EHTIM: Thank you, your Honor. 

THE COURT: 2:15. 

(Luncheon recess.) 


1025 

new 
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2:15 P.M. 

(In open court; jury present.) 

THE COURT: The Government has not rested in 
the presence of the jury. 

MR. LOWE: Yes,your Honor, the Government 

rests. 

THE COURT: Ladies and gentlemen, now that 
all of the evidence is in, in this case, we have come to 
that part in the trial where the lawyers have an opportunity 

to give you their views of what the evidence shows and what 
it does not show. 

That is called summation or final argument to 

the jury. 

respect to that I want to remind you of 
something I told you when the trial commenced, and that is 
that statements made by lawyers are not evidence. 

The evidence in this case, as I have said, is 
now in, and again I remind you that the evidence in a 
case consists of three things: It consists of the testi¬ 

mony which you heard from the witnesses who took the witness 
stand right here before you, so you could hear them and 
observe them, and then the evidence consists of any exhibits 
which were actually received into evidence, and finally 
the evidence in a case consists of any stipulations. 
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agreements as to certain facts which the lawyers entered 
into, that is, certain facts, which lawyers agreed such 
and such is a fact, where there were no witnesses, or 

if the witnesses were called the lawyers would agree that 
certain things would be facts. 

What the lawyers will do now is to give you 
their view what they feel the evidence shows and what it 


does not show. 


With respect to that, I want to remind you 
that it is your recollection as the jurors in the case as. 
to what the witnesses testified to or what the exhibit show, 
or does not show, and not the lawyer’s recollection. 

so that if during the course of the summation 
a lawyer says something which you do not feel is in accord¬ 
ance with a particular witness, then remember, it is your 
recollection which has to govern here and not the lawyers. 

There is one final thing that I want to point 
out, and that is that sometimes during the course of 
closing argument we will get an objection from some 
lawyer with respect to the summation on the ground the 
lawyer making the summations is arguing the law to the 
jury and we will have a discussion about that. 

If that should occur during the course of the 
summations here, I want to remind you again that after the 
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lawyers have had their opportunity to sun, up. which win 
be the rest of the afternoon, and we will probably be 
here until about a quarter to 6=00, tomorrow morning the 
Court is going to charge you as to the law applicable 

to this case, and then you are to apply the law to the 
facts asyou find them. 


With those preliminary remarks we aregoing to 
proceed now to summations and under our present procedure 
the Government will sum up first, and then the defense 

lawyers will sum up, and the Government will have an oppor 
tunity for rebuttal. 

Are you ready to proceed, Mr. Lowe? 

MR. LOWE: Yes, your Honor, I am. 

THE COURT: All right. 

MR. LOWE: May it please the Court, counsel 
for the defense, ladies and gentlemen of the jury= 

As the Judge told you we are now at the point 
of the case where all the evidence is in, all the evidence 
that there is in this case is before you. 

Hearkening back to my opening statement, all 
of the pieces of the puzzle have been spread out for you 
to consider. What I will do in the next 45 minutes or 

so, is go through the pieces with you and tell you how I 
think they fit together. 
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There are some things in this case, ladies 
and gentlemen, concerning which there is little, if any, 
dispute. There is no real question that Eric Aiken took 
money, took a bribe for writing and publishing an article 
about Power Conversion in the September 29, 1972 issue of 
Selection and Opinion, the Dublication of which he was the 
editor. 

There has been, and I will venture to say, 
there will be no dispute that Aiken did that. He has told 
you th?.t he did it. 

The essential thing that he did is really some¬ 
thing that he didn't do. He didn't tell anyone, certainly 
not the subscribers and readers of the publication, that 
that article which purported to be the honest, independent, 
objective, unbiased opinion of an expert had been bought and 
paid for, paid for with $15,000 in cold cash. 

That, ladies and gentlemen, is a fraud. 

What Mr. Aiken did was wrong. But, as you have 
heard, Mr. Aiken didn't do this on his own. Indeed, it is 
impossible for Mr. Aiken to have done this on his own 
because Mr. Aiken could not bribe himself. 

So, ladies and gentlemen, there really isn't 
a whole lot of dispute as to whether a crime was committed. 
The real dispute, the real issue in this case is who 
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2 

did it. 


3 

The real issue for you to determine is whether 


4 

or not Mr.Zammas here, and Mr. Rodman there, paid that 


5 

bribe to Mr. Aiken so that he would publish that article 


6 

and not tell anybody that he got a bribe. 


7 

What is the evidence? Let us start with Mr. 


8 

Aiken himself. 


9 

Mr. Aiken told you that he had a history of 


10 

. A fairly substantial number of articles just 


11 

like the Power Conversion article were published by him 


12 

in return for bribes. 


13 

So, what happened? We find that Mr. Aiken gets 


14 

a call or communication from his buddy, Stanley Perlmutter. 


15 

Aiken tells us that his buddy Perlmutter says Thomas 


16 

Zammas would like to talk to you about a deal for you to 


17 

do anarticle on Power Conversion. 


18 

Now, something interesting hapr-*ns here. Mr. 


19 

Aiken initially says no. Now, that is not because Mr. 


20 

Aiken wasn't greedy and didn't want money and it is not 


21 

because he didn't want to violate the law. 


22 

We know from, his own testimony that he was per- 


23 

fectly willing to violate the law. 


24 

No, ladies and gentlemen, the reason that 


25 

Mr. Aiken ..aid no was that he had a prior experience with 



..— ~.- ... 
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Mr .Zammas, back in 1970, roughly two years earlier, where 
basically the same kind of thing was done. Mr. Zammas 
offered to pay Mr. Aiken an amount of money for doing 
an article for money about a company called Casa Bella. 
After Mr. Aiken did the article, he didn't get what he 

was promised. He didn't get the full amount of the bribe 
that he had been promised. 

So, Mr. Aiken, upon being approached again 

says, no way, I don't want to deal with Mr.Zamnas. I don't 
trust him, he didn't pay. 

Well, that is understandable. 

But yous ee, Mr. Aiken and Mr. Perlmutter 
are greedy. So, Mr. Perlmutter says, "Look,Erick, we 
can make money on this deal, the stock is doing well, other 

people are writing it up, why don't you at least meet with 
Zanrnas, at least meet with him." 

So, of course at this point, I guess, Mr. Aiken 
figures what have I got to lose by meeting with the man. 

And, he says, of course I stand to gain a substantial amount 
of money. 

Now, you will recall that there is some dis¬ 
crepancy between Mr. Perlmutter and Mr. Aiken's testimony. 
Mr. Perlmutter recalled the first time he was approached 
by Mr.Zammas and the first time he approached Mr. Aiken 


I 
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was early, spring or early summer 1972. Mr. Aiken says 
the first time he recalls being approached was in 
September. 

Well,let me simply suggest this to you. No- 
one’s memory is perfect. One thing that you can decide is 
that regardless when the initial approach was made, regard¬ 
less of the timing of Mr. Aiken's arrival, both Mr. 

Perlmutter and Mr.Aiken agree on o-e thing, and that, 
ladies and gentlemen, is far more important than the 
initial approach. 

They both agree that some day, evening, during 
September 1972, Mr. Perlmutter, Mr. Aiken and Mr. Thomas 
Zarinas sat down at a restaurant on the east side of 
Manhattan. 

Perlmutter can't remember the name of the restaur¬ 
ant. Mr. Aiken says that the restaurant was known as 
La Fortuna on East 41st Street. They both say they were 
there and they both say that Mr.Zammas was there, and they 
both say that at that meeting Mr.Zammas offered Mr. Aiken 
§15,000, and what Mr. Aiken described as an override on the 
stock which in fact was an additional way to make even more 
than the initial $15,000, if the stock went up after the 
article was published. 

And they both agree that there was some discussion 
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about how could Mr. Aiken be sure, in light of the past 

history, that he was going to be paid, that he was going to 
get what he was promised. 

Mr.Zammas,first of all, as you may recall, 
made some apologies and excuses to Mr. Aiken for what 
happenedin the past, and then he made the critical offer: j 
We will give you a guarantee of payment. A guarantee. 

We will give you some cash ahead of time and we will give 
you 1000 shares of that stock. Power Conversion. 

Now, recall the evidence, ladies and gentlemen. 
In September of 1972, that stock was selling for around 
$40 a share. A thousand shares at 40, is $40,000, more than 
twice the amount of money that had been promised. That, 
you may find, is a very good guarantee. 

Mr.Perlmutter, having performed his function 
in this case, which was kir.i of to be the Mr. Interlocutor, 
from the old minstrel shows that you may recall. There 
were always two funny men, one on each side of the stage, 
and in the middle there was Mr. Interlocutor and they talked 
to each other through Mr. Interlocutor. 

That was Mr. Perlmutter. That is his role. 

He is the man who brings the other two parties together 
so that they can communicate and execute this fraudulent 
plan for which he is handsomely paid. 
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Mr. Perlmutter leaves. Mr. Aiken and Mr. 


Zammas proceed to an apartment at 3Sth street and teuton 
Avenue, the apartment to which Mr. Saras' 9 i r l friend 
said, "We had the key." 

And when they get to the apartment, someone 
eise is there. Henry Goldfarb, as I recall, from Mr. Aikel's 
testimony. So, you might find that because someone else 
was there, we had our little kitchen meeting. 

This, ladies and gentlemen, is part of what I 
said to you when I originally spoke to you in this case. 

People who do these kind of things, do not do them in the 

U9ht ° f day f ° r 311 to —• ™ey hide in thekitchen 
and they hide in the men's room. Th ey don't do it out 

in the open. 

Anyway, Mr.Zannas and Mr. Aiken are in the 

kitchen, Mr.Zanmas gives Mr. Aiken a thousand dollars in 

cash and stock certificates for 900 shares of the stock. 

Of course 900 is not a thousand. A thousand was the deal. 

Mr. Zammas tells Mr. Aiken, we will ge t you the 
other hundred soon. 

Aiken says, it's okay, it doesn't matter really. 

And really, ladies and gentlemen, It doesn't, because at 

S40 a share, even 900 shares is a very good guarantee of 
$15,000. 


25 
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So Mr. Aiken pockets the money and takes the 


3 

stock, and ladies and gentlemen, Government Exhibit IB in 


4 

this case, there is the stock. Do not forget, please, that 


5 

that stock is in the name of Mr.William Rodman. Not only 


6 

1S lfc in his name ' ifc bears h is signature. More of that 


7 

. 

in a moment. 


8 

‘ 

What does Mr. Aiken do? Mr. Aiken doesn't 

| 

9 

° Ven 90 right home. He goes to a bar and meets Mr. 


10 

Lettierl. y ou will remember Mr. Aiken said, "I 


11 

lent Mr. Lettieri $500 in cash." Mr. Lettieri came up 


12 

here and said yes, one night, around September or so of 


13 

72, Eric Aiken laoned me $500 in cash. 


14 

Obviously, Mr. Lettieri can't tell us where 


15 

Mr. Aiken got that money. Obviously Mr. Lettieri doesn't 


16 

know anything about the facts. At least from his testimony. 


17 

you can conclude that he doesn't. 


18 

But where do you suppose Mr. Aiken got $500 


19 

m cash ln a bar a t night unless he got it, as he said he 


20 

did, that night from Mr.Zammas in Mr.Zannias' kitchen. 


21 

And of course that is not all that happens. 


22 ! 

The next thing Mr. Aiken tells us about is that he wrote 


( 23 

the article, went through the whole mechanical process of 


24 

getting it published, and ladies and gentlemen, Government 


25 

Exhibit IE, the September 29, 1972 issue of the Value Line 
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Selection and Opinion. 

Nowhere in the article about Power Conversion 
IS there any disclosure, any mention, any hint that Mr. 
Aiken had received 51000 and was about to receive 14,000 
more for recommending this stock, for touting it, ladies 
and genntlemen. That is just what it was. 

Do you remember Mr. Aiken told us that he and 
Mr.Perlmutter were involved in touting horses at the 

trotters, that they published a sheet recommending what 
horse to bet on? That sheet was perhaps worth more than 
thrs article on Power Conversion, because this article on 
Power Conversion, ladies and gentlemen, is a fraud because 

it is a paid for advertisement, but nobody knows that, 
no one is told. 

Let me show you something in this article. As 
part of the article mention was made of the fact that a 
company called Chromalloy American was the major customer 
of this Power Conversion, and possibly for that reason or 
probably for that reason there is a little box on the 
article on page 247, outlined in blue, where they write 
a little bit about Chromalloy-American Corporation. 

MR. ENTIN: Your Honor, I am going to object. 

That article is not in evidence and that magazine was 
not put in evidence for everything therein, but only for 
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2 

the Power Conversion article. 


3 

I ask this box be excised. 


4 

MR. LOWE: At the time this was offered in 


5 

evidence it was offered in general and there was no object! 

dn 

6 

to it and the Government is entitled to comment on whateve 

€ 

i 

7 

is in this publication. 


8 

THE COURT: Yes, overruled. 


9 

MR. LOWE: There is a brief little summary 


10 

about Chromalloy. * At the bottom of that summary there is 


11 

a note. it says "An investment company of which Arnold 


12 

Bernhardt & Company, Inc. is an investment manager and 


13 

advisor, holds in its portfolio of this issuer, having 


14 

a market value in excess of $75,000." 


15 

Ladies and gentlemen, that is so that the peoplt 


Hi 

'0 m 

can evaluate what is being said about Chromalloy because 


17 

they know that the people who publish this paper have an 


18 

interest in Chromalloy, so that maybe what they are saying 


19 

about Chromalloy might be affected by that interest. 


20 

It mil it not be but it might be, and it is some¬ 


21 

thing that the publishers of this publication deemed import¬ 


22 

, 

ant enough for t.hepublic to know that they print it. 


23 

How much more important, ladies and gentlemen. 


24 

was it for the public to know that $15,000 in cash had 


25 

been paid for the Power Conversion article itself? 
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Having gotten the article produced and pub¬ 
lished, we find Hr. Aiken telling us that he is on the 

telephone with Mr.Zammas again, and he says to him, 

"It's done. " 

Mr. Zairanas says. "Grpaf _ 

* rear. When can we meet?" 

And we have this cute little conversation about 
we can meet tonight because I am taking my fiancee to 
the opera, etc. 

And one way or another they come around to the 
conclusion that there is enough time after the opera to 
meet. 

YOU might find from that, ladies and gentlemen, 
that Mr.Zammas is rather eager to get his hands on this I 

article. You win recall Mr. Aiken told him he had six 
samples for him, and he is willing to wait until rather 
late in the evening to see Mr. Aiken, rather than wait per¬ 
haps until the following day, and in a moment I will give ( 
you an idea of just why he was in such a hurry. 

In any event, ladies and gentlemen, they decide 
that they will meet at The Ground Floor Cafe in the CBS 
Building on 56th Street, in Manhactan. 

Now, this is one of those fortuitous times at 
which several people were there, several identifiable 
people: Mr.zammas, according to the testimony was there. 
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Mr. Aiken, according to the testimony was there, and so 
were Susan Robbins, now Susan Aiken, and so was Stephanie 
Palumbo, the Government's last witness. 
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I thmk, ladies and gentlemen, that there 
can be no doubt that that meeting took place. 

Once again, though, we see the hallmark 
of fraud. bespite the fact that they were sitting 

at a table in a restaurant with oen man's fiancee and 
one man s girlfriend, Mr. Zammas nevertheless found it 

necessary to go to the men's room with Mr. Aiken in order 
to conduct business. 

Now, why do you suppose he did that? Do 
you suppose it's because he didn't want anyone to know 
that he was giving Mr. Aiken $14,000 in cash? Do 
you suppose he was trying to hide that fact, even from 
his own girlfriend, even from the wife-to-be of the 
man he was then bribing. 

So they went to the men's room, and in 
the men's room Mr. Aiken told us, “Mr. Zammas gave me 
$14,000 in an envelope and he gave Mr. Zammas several 
copies of the article in an envelope." 

Now, what do we know from the women, the 
two ladies who testified? They didn't see the money 
change hands. But we do know that everyone was there, 
and we do know that Mr. Zammas and Mr. Aiken left the 
table, and we also know that they left the table, 
ladies and gentlemen, for a long enough period of time 
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that Susan apparently threw a fit. became so upset about 

the length of tine involved that she enbarrassed Stephanie 
Palumbo by her behavior. 

You saw Mrs. Ziken and you saw Stephanie 
Palumbo, and I ask you: isn't that pretty easy to 

believe that just something like that oould have 
happened? 

Ladies and gentlemen, they didn't go to the 
men's room to go to the men's room. it doesn't 

take that long. They went there to do exactly what 

Hr ‘ Aik6n Said they went to do, and that is to 

make the final cash payment of the bribe, and is what 
Mr. Aiken said happened. 

What else do we know from the women? we 

know from Miss Palumbo Mr. Sammas didn't tell her why 

they were going there, what they were doing there or 
anything. 


We know from Susan Aiken, however, a little 

bit more. 

First of all, ladies and gentlemen, we know 
that when they left the opera, Susan Aiken said that 
Fric told her not only that they were going to The Ground 
Floor Cafe but why, that they were going to The Ground 
Floor Cafe to meet Mr. Tom Zammas, to get from Mr. zammas 
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the money Mr. Zammas was to pay Mr. Aiken for the article 
about Power Conversion. 

Now, what is the significance of that, ladies 
and gentlemen? It is this: Mr. Aiken, as you will 

he told, I am sure, extensively by the defense lawyers, 
is now in a position where he is trying to make us, 
the United states Attorney’s Office, like him because 
he has been caught. And the argument goes something 


like: he is just making things up to make us happy. 

Well, do you suppose, ladies and gentlemen, 
that on September 28, 1972, in the midst of committing 
the crime itself, he had any reason to lie to his fiancee 
about what was going on? Way back then he said just 
what was happening, and it is the same what he said 
happened when he testified here today. 

What else does Susan tell us? Susan tells 
US that they lett the restaurant and at the time they 
left the restaurant Mr. Aiken showed her the envelope 
bulging with money. And she said that when they got 

to the restaurant he didn’t have it with him. And how 
did she know that? Because it was so fat it made 
his coat bulge out, and it didn’t bulge out when they 
got in the restaurant. 

Based on that, ladies and gentlemen, unless 
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you believe there was somebody else in that men's room, 
there is little or no explanation for what happened 
other than, as Mr. Aiken testified, Mr. Zammas gave him 
that money. 

And we know, Mr. Aiken, although a crook — 
and make no mistake about that: he was a crook — 

was apparently a fairly generous man, because he gave 
the proceeds away, or a good deal of them. He gave 

Susan $2000, he gave Stanley $3500, plus forgiving Stanley 
what lie owed him, and, ladies and gentlemen, he gave 
Dan Lettieri a loan of $2000. And remember what Mr. Let- 
tieri said? "He came in the bar that night, after he 
had given me the $500, and he gave mr $2000 in cash." 

Where do you suppose he could have gotten 
that money, other than as he said he got it, from Mr. 
Zammas that very night? And, ladies and gentlemen, 
here is a piece of paper written by Mr. Lettieri to the 
effect that he owes Eric Aiken $2500, Government's 
Exhibit 6A. 

How, ladies and gentlemen, this case is some¬ 
what like a casserole. It has a lot of different 
ingredients to it and it also has several different 
people involved in the preparation and serving of it. 

Mr. Rodman might best be com pared to the 
chef in the kitchen. Mr. Rodman was in the kitchen 
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back where no one was watching him, no one could see 

what he was doing, and he was the chef. He had the 
recipe before him. 


Mr. Zanmas you might think of as the 
chef's helper, who, among other things, went out 
to the supermarket to buyt he necessary ingredients for 
the dish that fir. Rodman was planning to serve up. 

We don t know as much about Mr. Rodman as 
we do about Mr. Zaramas, but we know enough. We know, 
ladies and gentlemen, that Mr. Rodman and Mr. Zammas 
did not bump into each other on a street corner and say 
let's bribe Eric Aiken. We know Mr. Rodman and 

Mr. Zammas, from the testimony of the various witnesses 
in this case, were working hand in glove together, 
marketing the stock of Power Conversion. This was 

their baby. They were working on it most of the time. 

To give you an example of the amount of work 
being done, the records of C. I. Oren, the brokerage 
firm that employed Mr. Rodman as a trader, customer's man 
and registered representative, in the space of August 
1st to October 6th, had 125 sales transactions in that 
stock. They had 295 different purchase transactionsd 
in that stock. The number of shares sold by C. I. 

Oren was 129,000. The number of shares purchased 
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2 

was 96,000. 


3 

And Mr. Lindsay, who worked at C. I. 0 ren, 


-1 

tans us something, that 90 per cent of those transac¬ 


5 

tions were directly connected to Mr. Miliar, Hodman. 


6 

Mr. Hodman was the dealer in securities. 


7 

Mr. Zammas was his helper. 


8 

Mr. Aiken was like the additional ingredient 


9 

for the casserole. „e was kind of the little bit 


10 

of difference that makes it a special casserole. 


11 

Mr. Rodman, do you remember what Mr. Aiken 


12 

13 

said about him, reputred to be the Babe Ruth of Wall 

Street. Most of you must remember Babe Ruth, or at 


14 

least know who he was. Among other things. Babe Ruth 


15 

was really a great hitter, a slugger, a really heavy 


16 

hitter, and a winner. 


17 

I guess what w.-s meant by comparing Mr. 


18 

Rodman to Babe Ruth was to indicate that Mr. Rodman also 


19 

was a slugger, a heavy hitter, a winner. But you can 


20 

find from the evidence in this case, ladies and gentle- 


21 

wen, that there is a big difference between Babe Ruth 


22 

and Billy Rodman, and that difference, ladies and gentle¬ 


23 

men, is that from the evidence in this case the only 


24 

way Billy Rodman can approach Bage Ruth is to pay off 


25 

the pitcher, because that's -just what the evidence in 
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this case shows he did. 

Mr. Wymbs. Mr. Wumbs is a real winner. 

You will hear a lot from the defense lawyers about 
Mr. Wumbs, what a jerk he is and what a crook he is, 
and I'm quite sure one or the other defense lawyers is 
going to suggest to you that Mr. Wymbs is also a 
liar. 

Mr. Wynbs, however, told us- that he heard 
conversations to which Mr. Rodman was a party, and to 
which Mr. Zammas was a party, and to which Mr. Rodman's 
girlfriend, Darnice Gennaro was a party. These con¬ 

versations centered around paying off Eric Aiken for 
that article of Power Conversion. Not only that, ladies 

and gentlemen, Mr. Wymbs saw money, green, cash money. 

He says he saw $5000. You might find that that was 

Mr. Rodman's contribution to the kitty. 

And, ladies and gentlemen, Mr. Wymbs was 
not a casual buddy; Mr. Wymbs was doing a lot of interest¬ 
ing things right at the same time, and thereafter. 

Mr. Wymbs wasn't all that honest himself. But why 

do you suppose that Mr. Wymbs was even there? Do you 

suppose that at the time back in 1972,when he could be 
useful to them, Mr. Wymbs was welcome despite the 
fact that he was a crook? Perhaps, ladies and 
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gentlemen, even because of the fact that he was a crook. 
And now, of course. Hr. Wymbs Is testifying about 
what went on, and that's different. But, ladies and 
gentlemen, when you deal with crooks and when crooks 
deal with each other, that's the way it happens. You 

° an 6 exr ' ect honest people to cooperate In fraudulent 
activity. YOU have to get peopla who are crooks to 

help you when you are planning to pull off a 
fraudulent scheme. 

We also know, ladies and gentlemen, that 
Perry Constantinou, another crook, he is on the phone 
to Billy Padman, he meets Billy Rodman and they eat. 

Mr. Constantinou seems to think this whole thing 
occurred in Aucust or the summer or whenever. And you 
might find: gee , it's kind of hard to see how this 

could have happened then. And you are right. 

Put it is not all that hard to figure out that maybe 
Mr. Constantinou got his dates a little mixed up because 
this event was of no great significance to Mr. Constantinou. 
Because, if you will recall, he didn't getwhat he went 
for. He went to get Babe Ruth to help him hit a home 

run with his stock of Fantastic Fudge, which he told 
us, ladies and gentlemen, was a fraudulent deal. i n 

the course of the conversation he said, "Can you help me?" 
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and Hr. nodman says, "Gee, I'd like to help but I can't 
because I'm up to my neck in Power Conversion and I'm 

busy in that. But when I get that straightened out, 
maybe I can help." 

Mr. Constantinou, recognizing the fact that 
Mr.Rodman has been successful in promoting the stock 
of Power Conversion up to that point, recognizing the 
fact that he has been unsuccessful, asks the Babe for 
some tips on how to hit him out of the park, and what 
does Mr. Rodman tell him? Mr. Rodman tells him, "I 
got a lot of buying power and, among other things, I'm 
getting an article about the stock in Value Line." 

And Mr. Constantinou says, "Gee, Babe, tell us how you 
do it." 


Mr. Rodman makes us slick, ladies and 
gentlemen, because Mr. Constantinou was able to come 
in here and testify that Mr. Rodman in effect told him, 

"I hit a home run because I paid off the pitcher." 

Mr.Rodman said, "It cost me." 

Now, you recall the cross examination. "Did 
say it cost him money, cost him stock?" Mr. Con¬ 
stantinou just said, "He said it cost." 

Now, ladies and gentlemen, what do you 
suppose it cost? What other reasonable interpretation 
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of the expression -it cost" is there other than to say. 
It cost me money"? 

My the way, if Mr. Constantinou was making 
up a story to please us, don't you think he could have 
said, "Yes, Mr. Rodman said he paid him money," but he 
didn't. And you might find from that that he is tell¬ 

ing the truth because he doesn't add anythin, that might 

be helpful. „e just says it the way he remembers it: 

"It cost." 


Then, ladies and gentlemen, we here from 

Alan Umbogy, another crook. I told you right in the 

beginning that this case was a pack of thieves, and it 
was. 


Alan umbogy. Isn't it interesting, one 
little point about Mr. Unbogy's testimony tends to cor¬ 
roborate what Mr. Constantinou said. Mr. Umbogy said 
that among other things Mr. Rodman asked him whether 
or not he should get involved in Fantastic Fudge stock 
with Perry Constantinou. Do you suppose, ladies 
and gentlemen, that the reason he asked Mr. Umbogy was 
because he had had that meeting with Mr. Constantinou 
that Mr. Constantinou testified to at which Mr. 
Constantinou asked Mr. Rodman to get involved? And 
Why didn't Mr. Rodman get involved? What did Mr. 
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Umbogy tell Hr. Rodman? Mr. Umbogy said, -Bill, 

stay away from that one, if, under Investigation by 
the SEC. Not: Bill, stay away it's a fraud. 


But: stay away, it's a fraud that's about to be caught. 

And Mr. Rodman was not about to take that 
kind of a risk. 

IThat does he tell Mr. Umbogy when they meet? 

He tells Mr. Umbogy, "We got this terrific article coming 
out and value Line is going to buy some of the stock. 

And how about buying a batch for yourself right now to 

help me get the stock moving up before this other 
buying takes place?" 

umbogy, crook that he is, is also no dipe. 

He is really not buying Mr. Rodman's act because, as 
he put it, "I guess if I believed in it I would have 
bought the stock," but he didn't. But he does agree 
with Mr. Rodman to talk about it some more. 

And they meet, Mr. Umbogy says, and lo and 
behold, who is there when they meet? Tom Zammas, 
the helper. 

They meet in Wolf's. They sit down for 

breakfast, coffee, whatever, and at that point Mr. Rod- 
man says to Mr. Umbogy, "Tom just completed the arrange¬ 
ments for having this article published and it's going 
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to hit the street today. 


Now, what do you think about that, ladies 
and gentlemen? September 29th was the day the article 


hit the street. 


That's the date on the article. 


September 29th, at 11 o'clock at night, in the john at 
The Ground Floor Cafe, Tom Zammas completed the arrange¬ 


ment. 


By the next morning Billy Rodman knew about 


and and he had a copy of the article. 


And if that 


doesn't convince you that Billy Rodman was involved in 
this thing just as much as Mr. Zammas, I don't know what 
will. Because, ladies and gentlemen, between 8 o'clock 
at night and about 8 or 9 o'clock in the morning there 
wasn't a heck of a lot for Mr. Rodman to find out 
what was going on unless he had Mr. Zammas telling him 
what was going on, and that's, ladies and gentlemen, 
what you can find happened. 

Mr. Umbogy produced, right here in court, 
the copy of the article that Billy Rodman gave him, and 
there was a lot of jazz on the cross examination, ladies 
and gentlemen, about a fellow named Tom Doonan from the 
United States Attorney's Office and there was a sugges¬ 
tion, innuendo, in that cross examination, Tom Doonan, 
having been left alone in the file, had an opportunity 
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to plant something in that file. 

MR. BERGER: Objection, your Honor. 

No such innuendo. If the jury got that ooinion, then 

it is mistaken. It was never intended. 

MR. LOWE: I will leave that up to your 

recollection of the cross examination, ladies and gentle- 

•** 

men. The simple fact is there was never any evidence 

that anything like that ever happened. 

But here is something even more interesting. 

On the back of Government's Exhibit 10A, the article 
Mr. Umbogy testified he got from Hr. Rodman, there is 
something written in in handwriting. Mr. Umbogy 
said that he knows that's Mr. Rodman's handwriting because 
he saw Hr.Rodman write on this paper, and there it is. 

Ladies and gentlemen, before I close, let 
me now address myself to what I consider to be the 
critical issue in this case, and that is the credibility 
of the witnesses produced by the government to produce 
its case. There is no question, and at no time did 

anyone attempt to convince you otherwise, that the essen¬ 
tial critical witnesses in this case, w' J hout exception, 
are crooks. And there is an argument to be made, 

ladies and gentlemen, and I assure you it will be made, 
that you should not rely upon crooks to convict these 
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gentlemen, Mr* Rodman and Mr, Zammas, because, after 

all, these are people who have lied in the past, who 
have cheated in the past, who have stolen in the past, 
who have committed fraud in the past. These are not 
nice people, ladies and gentlemen; these are really 

bums. 

#■ 

You know, ladies and gentlemen, as I told you 
in my opening statement, nice people have no way of 
knowing what's going on. Nice people are the poor 
people who subscribe to this publication, who get it, 
read it, perhaps rely on it without being told that it 
is a fraud, so they don't know it's a fraud and they 
can't come in and tell you that was a fraud because they 
don't know that. The only kind of people who 

find out about the frauds while they are happening 
are people who are involved in them, and when you are 
involved in a fraud, you are a crook. 
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Ladies and o^ntlemen, if this case were all 
about what goes on in St. Patrick's Cathedral, we could 
call ih Cardinal Cooke, a whole bunch of archbishops, 
a few priests and nuns, all of impeccable character, 
to tell us what's going on in St. Patrick's Cathedral. 

But in this case, ladies and gentlemen, what goes on 
in St. Patrick's Cathedral has no meaning, it is irrele¬ 
vant. This case, ladies and gentlemen, is about what 

goes on in the sewer. 

Ladies and gentlemen, when you start out 
investigating a sewer, usually the very best witnesses 
you can find to tell you what goes on in the sewer are 

l 

the rats who live there. That's why they are here, 

ladies and gentlemen. And 1 suggest to you that 

you had an opportunity in this case to see just 

why it is necessary for the government to make deals 

with these people, to make agreements with them, to 

give them something in return for getting their testimony. 

Do you recall when Mr. Perlmutter was on 
the stand testifying? He was asked questions about 

other things he was involved in. And remember, his 
deal is that if we get evidence he was involved in 
other things, he will be prosecuted for those other 


25 


things 


So what did Mr. Perlmutter do from that 
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witness stand? lie refused to answer the question, 
and nobody in our society can make him answer uhose 
questions and thereby hang himself. That's the 
kind of society we have. That's the meaning of the 
Bill of Rights of our Constitution. No man can be 

forced to turn witness against himself. 

So, ladies and gentlemen, when you have a 
pack of people, all of whom have every reason in the 
world to want to hide what happens, you have to get a hold 
of some of them and get them to tell you about what the 
rest did. 

And since we can't force them to do it, we 
have to bargain, and in bargaining we give away some¬ 
thing. We give away the possibility of punishing 
these men over and over and over again. 

But we get something in return. What we 
get in return, ladies and gentlemen, is the ability to 
expose the fact that Eric Aiken is not the criminal in 
this courtroom. Eric Aiken took the money, pub¬ 
lished the article, committed a fraud. No question 

about it. But he is not the only one. 

From the evidence in this case you will find 
Mr. Zammas and Mr. Rodman also did it, and unless we 
can get Mr. Aiken to come up and tell us about it, how 
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are we going to find out? 


Ladies and gentlemen, I am going to have 
an opportunity,after the lawyers for the defendants 
speak, to answer whatever arguments they make, to reply 
to them. I wish that I had the opportunity to 

have you raise your hand and ask whatever question you 
have and have it explained and answered. That's not 
the way it works. 

I hope at this point I have laid out and 
put together for you the pieces of the puzzle in such 
a way that it spells out for you clearly and precisely, 
and beyond a reasonable doubt, ladies and gentlemen, 
that Mr. Zammas and Mr. Rodman are guilty of the charges 
in the indictment in this case. 

Thank you for your attention. 

THE COURT: Thank you, Mr. Lowe. 

At this time we will take a five-minute 


recess, 


The jury is excused for five minutes. 
(The jury left the courtroom.) 
(Recess.) 


K 
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j 
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THE COURT: Mr. Berger, you may proceed. 

MR. BERGER: Judge Motley, Mr. Lowe, Mr. 

Shaeffer, Mr. Entin, Mr. Kimler, Mr. Wyka, ladies and 
gentlemen: 

^ first wish to take this opportunity to 
thank you for the effort and attention you have shown, 
servinq as jurors in this case. i know that it is 

a difficult case, complicated case, and Mr. Rodman and 
I really appreciate the attention that you have given 
the facts and the witnesses. 

It's a strange thing that sitting there as 
jurors is an obligation, an obligation as an American 
citizen, and yet being a juror and having a jury is 
also a right. And the way this right came about is 
quite interesting, because though it is a right, it is 
also a concurrent obligation. 

In the year 1215, in England, the clergy 
■:nd the barons put an array together, an army to go 
?gainst King John, who had replaced Richard the Lion 
Hearted. The reason they put that array together 
was that King John, unlike good King Richard, had taken 
away the rights of the people, and for the first time 
in the history of mankind a King was forced to put his 
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name to a charter, he was forced to give rights to the 

people. And that charter is the Magna Carta, the 
great charter. And there were 63 articles in that 

charter, and one of those articles was the right to a 
trial by a jury of your peers, a right that never existed 
before the Magna Carta. It was such an important 

right that the people were willing to go to war over 
it. 

It seems strange that people would go to 
war over a right which is an obligation. But that's 
what makes the American system of jurisprudence, the 
fact that we have a jury, the fact that unlike the days 
of King John, justice can no longer be bought and 
sold; justice is up to the people, to each and every 
one of you. 

Now, Mr. Lowe said that this type of crime, 
you have to use crooks to prove your case. Well, whe¬ 
ther you have to use crooks or not, it is you, the jury, 
that have to determine what was the motivation for their 
testimony and were they telling the truth. 

When you look at the title of this case, 
the United States of America vs. Zammas and Rodman. 

What a frightening title. That's enough to scare 

The United States of America 
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versus. It sounds like a war. 

I 

Well, let's remember one thing, that 
those witnesses sitting up there and testifying do not 
represent the United States of America. The United 

States of America does not guarantee the truth and veracity 
of those witnesses. 

Mr. Lowe, the United States Attorney's 
Office, does not guarantee th. truth and the veracity 
of those witnesses. It is not the United States 

Government testifying. 

It was Wymbs that was testifying. It 
was Constantinou that was testifying. It was Umbogy 

that was testifying. 

Now, I agree with Mr. Lowe. They are rats, 
and they are cunning, and they would use the government 
as fast as they would use anyone else. 

They weren't testifying because they were 
rehabilitated. They weren't testifying because they 

were good citizens. They were testifying because 

they wanted to get something out of it. 

Nov/, I don't say that Mr. Lowe knew or that 
the U. S. Government knew what their motivation was, 
and I don't say that Mr. Lowe or the U. S. Government 
knew when they were lying. That's defense counsel's 
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job to bring out to the jury those facts which would 
indicate that the particular witness is lying. 

Let me say this. Those witnesses knew 

what the government wanted. They knew what coopera¬ 
tion meant. They knew what Mr. Lowe believed, and 

they knew that in order to cooperate they had to put 
together a story that Mr. Lowe could buy. 

The defendants in this case come into 
the case with a presumption of innocence. Now, that's 

not a mere legal fiction? that's a fact. They are 

» 

presumed innocent, and they are presumed innocent during 
every part of the trial up until and including the time 
you go into that jury room and up until the time that 
you beloeve beyond a reasonable doubt that they are inno¬ 
cent. 

Now, that is an onerous task. Beyond a 
reasonable doubt, that is the government's burden. The 

defendants have no burden. The Constitution says 

they have no burden. They do not have to prove 
anything. They can go just by the presumption of 
innocence. 

But if I were to say to you, "Did you ever 
3moke a cigarette?" could you prove that you never smoked 
a cigarette? 






hpa 


1060 


If I were to say to you, "Did you ever go 
to California?" could you prove that you never went to 
California? 

That's a negative. 

There is no burden at all on the defendants 

The next thing I wish you would remember, 
and I plead with you to remember during this trial, is 
that although there are two defendants sitting here, 
they are separate individuals. You must give each 

one individual attention. You must look at the facts 
as to each one. You do not convict a man on innuendo 
on inference, on what could have been or what maybe 
was or what he might be thinking. You convict a man 
on one thing: cold, hard fact, nothing else.. 

There has been a lot of innuendo in this 
case. There has been a lot of hearssy in this case, 
beg of you, v/hen in that jury room, and going over the 
evidence in this case, think how i3 it to be judged 
by what somebody said you said when you weren't there. 

Something like playing Simon says. Simon 
says take three giant steps. That's fine. But 

if John saysi John says Simon says, that's not good, 
unless Simon was there with John at the time. 

No one should be held responsible for what 
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the next person said he said unless he was there to 
either admit it or deny it. 

At one time, in the opening of this case. 

Hr. Lowe said, "Why is Billy Rodman here?" Then he 
went ahead and said what he was going to pro/e, and he 
listed witnesses. One of the witnesses was Robert 

Wymbs. Robert Wymbs was going to prove that Hr. 

Rodman had a discussion with Mr. Zammas about this pay¬ 
off. Well, I'm going to get back to Hr. Wymbs. 

Let's start off with the beginning of this 
case. Let's start off with Mr. Perlmutter. Mr. 

\ 

Perlmutter had no discussions with Hr. Rodman, none 
whatsoever. Now, he had no reason to lie. He testi¬ 

fied that he didn't make a deal with Hr. Rodman. 

Then we go to Mr. Aiken. Mr. Aiken testi¬ 
fied that he had no conversations with hr. Rodman. 

However, three shares, three certificates of stock, with 
Mr. Rodman's name on it, yes, three certificates of 
stock bore the name William Rodman. 

That reminds me of a story. There was this 
little boy. He had a very bad habit, two bad habits. 

He would always lie and he would always come home from 
school late. So one day his father says to him, 
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"Son, if I catch you lying again, or if I catch you 
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coining home from school late again, you are going to 
be punished." 

The little boys says, "Dad, I promise. I'll 
never lie again and I'll never come home from school 
late again." 

What happened the following day? He came 

home from school late. His father meets him at the 
door and he says, "Son, I told you if you ever lie again 
or come home from school late again you are going to 
be punished. Now’, you tell me why you came home from 
school late." 

He siys, "Dad, it wasn't my fault, I 
couldn't help myself." 

He said, "Remember, Son, you have come home 
from school late, don't lie. Why were you home 
late?" 

"It really wasn't my fault. Dad. I cut 

through the woods on the way home from school and this 
big bear got in front of me and I tried to get around 
him and I tried to go to the left, and I tried to go to 
the right, but I couldn't get away from that bear, so 
I ran and the bear chased me and it finally cornered me, 
and I picked up a stick and hit that bear and I hit that 


25 


bear until I killed him, and. Dad, that's why I'm home 
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late." 

The father says, "Son, not only did you get 

home from school late but you lied." 

\ 

The little boy said, "Dad, I didn't lie. 

I can prove I killed that bear. Here is the stick." 

Well, ladies and gentlenen of the jury, the 
government' has shown you the stock in the place of a 
stick. It dofesn't prove a thing. It doesn't 

prove that Rodman killed that bear. It doesn't show 

you broken, bloodied bear. It showed you the stick. 

Hr. Aiken testified that he met with Mr. 
Zammas. He testified that up until the time of that 

meetinq, which is around the 15th of September, 1972, 
he had had no discussions with Mr. Zammas. There 

was no discussions of cash, there was no discussions 
of collateral, there was no discussions of stock, 
there was no discussions with Mr. Zammas, 

Now, what else did he testify to? He 

testified that he left that meeting.with Mr. Zammas. 

He also testified that Mr. Zammas was with him all 

\ * k 

the time. He also testified that Mr. Zammas did not 

make any phone calls and did not speak to anyone. He 
also testified that when he got to the apartment, Mr. 


Rodman was not there. 
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Now, I ask you, ladies and gentlemen of the 
jury, if Mr. Rodman had given this stock to Mr. Zammas 
for the purpose of Mr. zammas giving it to Mr. Aiken, would 


Mr. Rodman have to be a mind reader? 


It is obvious 


that Rodman did not know that stock was being given to m 
Mr. Aiken. He had no opportunity to know it. 

He wasn't asked about it, and there is no evidence, not 
one iota of evidence at this trial, to show where Mr. 


Zammas got the stock, 


That stock was endorsed, it 


was negotiable. It coula have gone through a hundred 
hands before it ever got to Mr. Zammas or to Mr. Aiken, 
and even Mr. Aiken testified that he could have negotiated 
through a hundred more hands and it would always bear 

% 

the name William Rodman, the same as you take your pay 
check, sign the back with your name, you give it to 
somebody to cash, and they take it and they give it to 
somebody else to cash it and they take it and give it 
to somebody else to cash it. You only need that one 

endorsement, your name on the back of the pay check. 

The government has not shown that this stock went from 
Mr. Rodman to Mr. Zammas to Mr. Aiken. And what's 

more important, it was impossible for this stock to 
have gone from Mr. Rodman to Mr. Aiken as collateral on 
this deal bee; 'e the evidence shows that the only two 
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2 

people that knew of the deal at the time the stock 

*■* 

3 

was transferred was Mr. Aiken and Mr. Zammas. That's 


4 

the only testimony there is. 


5 

So I tell you, ladies and qentlemen of the 


6 

jury, when you think of that stock, think of a 


7 

stick. 


8 

Mr. Aiken testified that this deal took 


9 

place around the middle of September. That's an important 


10 

date for you to remember, the middle of September, because 


11 

you will find that other witnesses testified as to 


12 

conversations with Mr. Rodman at other dates. And 


13 

remember how these witnesses testified, how they remembered 


14 

specifically dates, but couldn't remember anything else. 


15 

The date September 15th is an important date. 


16 

In addition to that, with regard to 


17 

whether other witnesses were lying, Mr. Aiken testified 


18 

that he never spoke to Mr. Rodman. Mr. Perlmutter 


19 

testified that he never spoke to Mr. Rodman. Mr. 


20 

Wymbs testified that Mr. Rodman was on the telephone 


21 

almost every other day calling somebody at Value Line 

k 

22 

to find out when the article was going .to be ready. 


23 

Well, I submit to you, ladies and gentlemen 


?A 

of the jury, somebody is lying. Is it Mr. Aiken and 


25 

Mr. Perlmutter, or Mr. Wymbs? 
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How could Rodman have been on the phone as 
testified to by Wymb3, calling to find out about de¬ 
livery or an article when Aiken and Perlmutter said they 


never discussed it. 


And what reason would they 


have to protect Rodman? Why should they lie about 


that? 


I submit to you, ladies and gentlemen of 


the jury, that there was a lie, and a lie was a vindic¬ 
tive lie, vindictive by Mr. Wymbs. 


bit. 


I would like to discuss Mr. Wymbs a little 


Mr. Wymbs testified that he heard a number 


of conversations between Mr. Rodman, Mr. Zanmas, Darnice 
Gennaro at an apartment. He had never told the United 

States Government, ar.d I asked him this on cross 

’ 

examination, prior to February 20th. How, he wrote 
a statement on February 21, 1975, in which he said that 
he overheard a conversation between Mr. Rodman and Mr. 
"ammas concerning a payoff on Power Conversion and Value 
Line. Now, he met with the government many times 

before that. 

During the trial he testified thrt he saw 
Bill Rodman give cash, $5000 cash, to Darnice Gennaro 
and stv it was for the pavorf. He never told that 


1 * . 
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to the government. That wasn't in his statement. 

And when Mr. Lowe questioned him and said, "Does this 
statement contain mostly everything said?" he said, "Yes," 
he didn't change his testimony, because that is all he 
said. He got up here on the witness stand and he 

Ued. 

He also lied about the conversations 
between Mr. Rodman and somebody at Value Line. 

That should be obvious. 

He was not testifying because he was a 
public-minded, public-spirited citizen. • He was 
testifying because he was in trouble, he was under in¬ 
vestigation. 

How many times did I ask him, "Were you under 
investigation? Did you believe you were under investi¬ 
gation?" *And what did he say? "No." 

Ij)o you believe that Wymbs did not know tha* 
he was under investigation? You don't go to the 
U. S. Attorney's Office, you are not called to the U. S. 
Attorney's Office for no reason whatsoever. He knew 

he was under investigation. 

And then I said to him, "Did you manipulate 

a certain stock?" and what did he say? "No." 


Then I said to him, "Did you manipulate! that 
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stock?" and what did he say? "No." But Mr. Lowe 
knew that he manipulated those stocks and Mr. Lowe, 
as a member of the U. S. Attorney's Office, in good 
faith and good conscience, knowing that Wymbs was lying, 
stood up and forced him to admit that lie. 

So I'm not saying to you disbelieve Wymbs 
because he was a crook; I say to vou disbelieve Wymbs 
because he is a liar. 


wise guy. 


Not only that, in the vernacular, he is 


I said to him, "Mr. Wymbs, did you ever 


ware¬ 


house that stock?" 


Warehouse? I'm a businessman, I warehouse 
forms. I don't know wehat you are talking about, Mr. 

t 

Berger." 

What did Mr. Lowe do? Again, he made Mr. 
Wymbs admit he was lying and being cute when he said, "I 
don't know what warehousing means." 

Not only that, but 20 minutes later, after 
he said he didn't knov what warehousing meant, he used 
the term in his testimony. Why did Wymbs tell you 
that he had no animosity for Bill Rodman? Because he 
wants Bill Rodman convicted. 

Fortunately, again, Mr. Lowe, the United 


-1 
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States attorney, knowing that he was ly i„ g , said to him> 
,Is it true you have no animosity?" 

He says, "I hold him in disdain." 

But before that he had told you flippantly, " 
was out in the hall, I shook hands with Bill Rodman." 

He was lying for one reason: to mislead 

you. He didn't want you to know he was prejudiced 
or had hatred or dislike or held in disdain Bill Rodman. 
And the reason for that was he knew that his prejudice, 
his hate, his dislike would be weighed by the jury in 
evaluating his testimony. 


Another thing about this good Samaritan, 
this good citizen. lie was willing to cast stones 

at Bill Rodman, but when it came to his potential 
criminal liability, what did he do? ,j e lifted a shield 
and protected himself: -i refuse to answer on the 

ground it might incriminate myself.- Doe s that sound 
like a good citizen who was here to see that justice 

is done? From 1969 to 1974 he raised the shield, but 
he cast the stone at Bill Rodman. 
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And then what happened? I went ahead and 
I asked him: "Did you have an illegal arrangement with 

AmericanExpress?" 

what did he do then? This honest witness, 
cooperating with the Government, cleansing hie soul, doing 
the right thing, raises the shield at, in and then throws 
another stone at Bill Rodman. 

Then I asked him, "Have you ever been convicted 
of a crime?" And he says to me, "No." 

I go to Mr. Lowe, I shake my head, because I 
know he has one. Mr. Lowe says to me ask him this question 
And I said to him, "Did you ever plead guilty to a crime?" 

And he said yes. 

When you plead guilty to a crime the Judge tellis 
you it is the same as being convicted after trial, and he 
knew it. But, again he was being cute, he was being smart, 

I asked him when he was convicted. Imagine 
being convicted of a felony, which is a horrible thing, being 
convicted of a felony, and he didn't remember the date he 
was convicted. 

But he remembered every conversation he had 
or overheard, and then some, with Bill Rodman. But the 
date he was convicted. 

So, trying to find that date, what did we do? 
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We went ahead and we asked,"When was your probation 


He says, "My probation was two years, it 
should have been up in July, but it was cut short because 
I was a model citizen." 

Get that, "model citizen." For the very years 
he was on probation, when it came to his tax return, up 
went the shield. Model citizen. 

I have to look over my notes with Mr. Wymbs. 

I just don't believe that he is credible. But more important 
than that,I don't believe that any one of you can rely upon 
his testimony beyond a reasonable doubt. Beyond a reason¬ 
able doubt, no way. 

Would you rely in those decisions most important 
to you in your everyday life as to what you were told by 
Mr. Wymbs, knowing what pu knew of Mr. Wymbs and having 
had the opportunity to look at Mr. Wymbs and watch him dual 

with me and lie. 

I submit, ladies and gentlemen of the jury, 

I have spent too much time on Mr. Wymbs. 

Periclese Constantinou. Again, a convicted 
felon. But that isn't the «orst of it because a convicted 
felon can tell the truth. He can. You have to sit there, 
you watch him and you listen to him to determine whether 
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he is telling the truth. The fact that a man is a con¬ 
victed felon doesn't mean that he is going to lie. 

But, let's look at his past behavior. He is an 
admitted perjurer. That is different than being a con¬ 
victed felon . He admitted to you, ladies and gentlemen 
of the jury, that he perjured himself back, I oelieve it 
was 1972, at a SEC investigation, and what is interesting, 
why did he perjure himself? And one of the reasons was 
not to get involved in a criminal matter, not to have the 
liability of going to prison. 

Now, any man that tells you that he wants to 
go to prison is a liar. Constantinou admitted at least 
that he didn't want to go to prison. But, he lied back in 
'72 to stay out of prison. He is a shrewd man. He knows 
what the Government wants. The Government didn't have to 
tell him what it wanted. He knew. He was on the street. 

He knew what the Government wanted. And, as a matter of 
fact, he said that Mr. Lowe indicated to him that testifying 
against William Rodman would be considered Government 
cooperaation. 

Is there anything that you saw with respect 

* « 

to Mr. Constantinou which would lead you to believe beyond 
a reasonable doubt that he would not lie again in order to 
stay out of prison? Are you willing to convict Bill 
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Rodman on the testimony of someone who has admitted that 
he has lied to stay out of prison? 

In addition to that, Mr. Constantinou is not 
done with the Government yet. He has other matters pend¬ 
ing, and he has agreed to plead guilty to some future 
Indictment. He has agreed to plead guilty . He hasn't been 
told what he is going to plead guilty to, but there is 
plenty for him to plead guilty to. And he knows that un¬ 
less he gives the Government something, unless he trades 
with the Governir^t, he is not going to get the recommenda¬ 
tion he wants. 

You know, sometimes you are better off when 

\ 

you are u man like Constantinou, robbing ten banks instead 
of one and having ten accomplices instead of none, so 
that when they catch you on one bank robbery, you can say, 
hey, hold on now, let's make a deal. I did ten more, 
and there were nine guys with. me. 

And don't you think a man like Constantinou 

t ! 

if he didn't do ten robberies and didn't have ten accomplic 
so what, a little white lie, say I did ten, Rodman was 
with me. Let me off and I will give you Rodman. 

Constantinou was caught redhanded. He would 
have a felony conviction. Why not trade? We will take 
Rodman. That is the way the mind of a Mr. Constantinou 
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works. 


07 t 


It is unfortunate that tho more crimes you 
commit, and the more accomplices you have, the easier 
it is to get away with them. It really is the easiest way. 

Perlmutter. He was a minor participant. That 
is what it said in his plea bargaining agreement. Involved 
in over six deals, bagman for Aiken, he is a minor partici¬ 
pant. That is not a bad deal. 

Can you imagine if Perlmutter didn't have 
Rodman to testify against? Would he still be a minor 
participant? I doubt it. 

If Perlmutter didn't have Rodman to testify 
against, we would have Aiken testifying against Perlmutter 
because they wouldn't make a deal with Perlmutter. 

I tell you that Constantinou cannot be believed 
beyond a reasonable doubt. You can't findRodman 
guilty on the testimony of a Constantinou and a Wymbs, and 
in good faith, in good conscience say these are facts 
which I believe beyond a reasonable doubt. 

Umbogy. There is a winner. He made a deal 
with the Government back in 1972, on a stock fraud to be 
named on a future indictment, "'hey listed six stocks 
that this man manipulated. His agreement was, he will 
plead guilty to one count of one stock fraud, and everythin* 


else. 
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That is not a bad deal. 

It seems to me that Umbogy also testified 
that he wasn't interested in limiting his liability. He 
just wanted to tell the truth. And, when I asked him 
whether a recommendation from the United States Attorney's 
office was important to him to a sentencing Judge, he 
said nc, it wasn't important to him, he was just testifying 
because he couldn't live with himself any more. 

Well, let's take a look at that. Mr.Umbogy 
went ahead and had a photocopy of a Value Line article. 

It is another stick. What does that prove? The fact 
that he has a copy of a Value Line article does not prove 
that Rodman killed the bear; does not prove that Umbogy 
had those conversations with Rodman. He showed you the 
stick. That is all he did. 

And you know what is interesting about it, 
was that this man was able to remember the times, places 

t » * 

of his meetings with Rodman pretty accurately, around the 
27th of the month of September, but when I asked him when 
he met with the U. S. Attorney's office, he couldn't remembe 
When I asked him when he made his deal with the 
U.S. Attorney's office, he couldn't remember. Mr. Lowe 
had to help with the deal, 'Jiat it was in the fall of 


r 
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Then he said "That's right, some time after 
October 12th." But he couldn't remember that. It is 
amazing the things he couldn't remember. But he sure 
remembered speaking to Rodman. 

Back in 1973, an agent of the United States 
Government went to Mr. Umbogy's home in Flushing. Now, 
the purpose of him going there was to look at certain files 
that contained records of Mr. Umbogy with regard to certain 
stock deals. This agent looked through this file and 
Mr.Umbogy was there, and this was a time when Power Convers 
was under investigation. 

Number 1, Mr.Umbogy would have you believe that 
he turned over that file to that United States Government 
agent without looking into it to see what was there. And, 

I say to you, ladies and gentlemen of the jury, that is 
incredible. He knew what was in that file. That is 
why the United States Government sent an agent over to 
look at the file, because Umbogy told him the type of mater 
that was in it. That agent looked through the file. 

• i 

Umbogy was with him. That agent didn't pull out this photi 
copy of the Value Line brochure. He didn't discuss the 
Value Line brochure with Umbogy because it wasn't there. I 
was never in that file. 

He went ahead and he got himself a stick so ths 


y' 
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he can prove that Rodman killed the bear. 

His testimony about not knowing the article 
was in that file until February 20th is incredible. It 
reminds me of a case, a negligence case where the defense 
attorney takes the position that the plaintiff, the 
complainant was accident-prone, that there was nothing 
negligently done by the defendant, that this plaintiff just 
keeps having accidents and suing. And this defense counse 
just couldn't break down that complainant on the witness 

stand. He just couldn't shake him. In no way coula 

/ 

he shake him. He finally walked away in chagrin, 
disappointed, because in his heart he knew that that 
witness was lying, but he couldn't prove he was accident*: 
prone. And with that, the witness got up, crossed his 
feet and fell flat on his face. 

That is what happened with Mr. Umbogy, he got 
up, crossed his feet and fell flat on his face. Because 
if that document was in that file, it would have been found 
Let's go beyond that. Why did Umbogy wait unt| 
February 20th to tell Mr. Lowe about this document, this 
stick? Number 1, the indictment was out. He could have 

X X , 

read about it. 

Number 2, he hasn't spoken to Mr. Lowe, accord J 

ing to his testimony, in almost two years prior to February 


il 
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Aiken said, and if this meeting was at 8:30 in the morning, 
as Mr. Umbogy said, Number 1, when was the photocopy made, 
and Number 2, why would Rodman say I only have one copy, 
but don't worry I can get others, and Number 3, why 
wasn't the original copy given to Mr. Umbogy. 

The reason is that it never happened that way. 

It never happened. 

Now, what gets me about Mr. Umbogy is that 
he lied to you. Not that he had reason to lie to you, but 
that he did lie to you. That is the important thing. Tho 
fact that he is under indictment or might be under indict¬ 
ment or might be threatened with a crime, that isn't import¬ 
ant. The important thing is that Umbogy lied. 

Where did he lie? Let me point out areas in 
which he lied. 

I said to him, "Is it important to you that you 
get a reconmendation from the Government?" 

He said no, he didn't need a recommendation 
from the Government for the sentencing Judge. That was 
unimportant to him. 

I submit to you, ladies and gentlemen of the 
. jury, that was a lie. 

When I said to him was making a deal connected 
with your not wanting to go to prison, he said no. He 
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lied to you. On the witness stand, he took an oath and 
he lied to you. That is why you shouldn't believe Mr. Umbog^. 

And what was his motivation in lying? Why 
would he lie? Number 1, he wanted to cooperate. He 
believed that this type of testimony would help him. So 
some time in February, when things started getting hot on 
the other stocks he was involved with and it looked like 
the boom was going to come down on his head, after almost 
three years going back and forth,a nd the Government leaving 
him around, new investigations, he figured I better put 
together something and what he put together on February 
20th, was the story about this article. 

You know that he lied when he said that going 
to prison was not one of the things he was worrying about 
when he made a deal. You know that he was concerned abou 
a recommer.dationfrom the U.S. Attorney's office to his 
sentencing Judge. 

Now, why did he lie? Because he wanted to 
mislead you. He wanted to seem more credible to you, and 
in order to seem more credible to you he figured I will teljl 
a lie. So, I am not telling you to disbelieve this man 
because he made a deal. I am telling you to disbelieve 
this man because he has already lied to you and you know 
he has lied to you. You know those answers were not trud 
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How can you believe him beyond a reasonable 
doubt? How can you convict Bill Rodman on the testimony 
of Umbogy? You can't. The Government must prove 

beyond a reasonable doubt with credible evidence,evidence t^at 
you can believe, evidence that you would rely upon in the 
most important decision in your life, that Rodman is 
guilty. They have got that burden. 

Are you going to rely on Umbogy, Constantinou, 

Wymbs? 


Now, Mr. Orenstein. You can't give any 
credibility to Mr. Orenstein's testimony, because you would 
have to be guessing. You would have to be guessing becaji 

Mr. Orenstein said, "I don't know who told me that the 
article was coming out. Zammas, Rodman, mayDe both. I 

don't know.' 


se 


Ladies and gentlemen of the jury, if Orenstein 
didn't know, how could you possibly know from his testimony. 
I tellyouthat Mr. Orenstein's testimony had no value what¬ 
soever because he didn't know. 

We have gone through all of the Government 

witnesses that testified against Bill Rodman. Now, I 

, I 

don't deny that Bill Rodman traded Power Conversion stock. 
That was his job. And, if he had 100 trades or 200 trades 
or a thousand trades, that is his business. He traded the 





1133a 

hpb-13 

stock and each tradednlots of other stocks. That doesn't 
mean that Bill Rodman was involved in a payoff to Aiken. 
It simply means thath etraded the stock. 



| 


I 


Let*s get back to using these rats called by 
Mr. Lowe. If you were to believe the testimony of those 
rats, then Mr. Rodman went ahead and kept himself in the 

I 

kitchen as the chef when it came to Mr. Aiken, and he kept 
himself in the kitchen as the chef when it came to Mr. 

I 

Perlmutter, but with regard to every rat on Wall Street, 
he put out a mailing and he told them, hey, no matter what 
anybody else tells you, no matter what Aiken says, Perlmutter 
says, I did it, BabeR uth, I did it, I paid off Value Line. 

If the man was smart enough to stay in the 
kitchen with Aiken, who couldn't talk on it, and Perlmutter 
who couldn't talk on it, why in the world would he go to 
those sewer rats and give them a publication, take an ad 
in the newspaper, "I did it." I tell you, it's ridiculous. 

One more thing. The Government says it has to 
prove its case with crooks. 

You heard Mr. Lindsay testify. Mr. Lindsay 
testified Rodman was a customer's man, he had customers. 

You heard Mr. Shaeffer testify. He testified 


that the SEC had the books and the records of C.I. Oren 
for years. They knew every customer Rodman had. 
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And, did you see those customers paraded before 
you? Did you see the Government bring down those customers: 
and have them testify, that I bought 100 shares of stock 
because Bill Rodman told me an article is coming out in 
Value Line? No. They didn't bring down one customer to 
testify that Rodman sold them stock by telling them that an 
article was coming out. 

Any of you that ever bought stock know that 
your stock broker tells you I believe this is going to 
happen, I believe there is going to be a writeup here, and 
I hear they found oil, or found gold or might find copper. 
You have heard it all because that is how stock brokers 
sell. They sell on the rumor. They give you a rumor. They 
have faith in it, they believe in it, but they pass you the 
rumor because as people that buy stock, you don't want to 
get in when everybody is getting out. You want to get in 
on the ground floor and if Rodman was the Babe Ruth of 
Wall Street, he would be letting his customers know that 
something is going to come out in Value Line, because a 
broker is no better than the success he gives to his custom* 
and if you wipe out your customers, you are out of business. 

If he went ahead and would have recommended 

i 

buy Power Conversion, because an article is coming out, 
because your brokers have done this, but the Government 
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didn't produce one such witness. 

The defense produced a witness,Arthur Levine. 

I think he was one of the few witnesses who was not here 
to prove records, and who was not here as a Government 
agent, who was not convicted of a crime, was not subject 

f 

to a potential indictment in the future, was not testifying 
under an agreement with the Government, who bought Power 
Conversion stock, and who testified Rodman didn't tell me 
about this article in Value Line. 

Now, that was just one customer. I brought 
that customer in to show you that they exist. 

Mr.Shaeffer got on the stand and testified that 
he had the books and records. Mr. Lindsay testified there 
were such customers. I ask you, where were they, why did 
the Government have to rely on sewer rats? Because it 
was only sewer rats that would, make up the story to get 
themselves off the hook. 

Ladies and gentlemen.of the jury,we have gone 

\ 

through all of the witnesses. I have shown you the bias, 
the prejudice, the motivation of each Government witness 
to lie about Bill Rodman. 

I submit to you that not one witness can be 
relied upon beyond a reasonable doubt, that their stories 
not only conflicted with the truth but conflicted with 
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each others stories, and there is only one possible verdict 

3 

you can bring in, and that verdict is one based upon the 

4 

facts, ot one based on innuendo and not one based upon 

5 

inference, and not one based upon where there is smoke 

6 

there is fire. 

7 

Juries don't bring in verdicts based upon those 

8 

types of inferences and innuendoes and cliches. They are 

9 

brought in on fact, and I beg of you ladies and gentlemen 

10 

of thej ury, examine the facts, examine them individually, 

11 

i 1 

as to Mr. Rodman, and I am sure that when you have done 

12 

doing that, you will bring in a verdict of not guilty. 

13 

Thank you. 

14 

THE COURT: Thank you, Mr. Berger. 

15 

i 

At this time we will take a five-minute recess. 

16 

The jury is excused. 

17 

(Jury left the courtroom.) 

18 

(Recess.) 

19 

(In open court; jury present.) 

20 

THE COURT: Mr. Entin. 

21 

MR.E NTIN: Thank you, your Honor. 

22 

May it please the Court, Mr. Lowe, Mr.Shaeffer, 

23 

Mr.Berger, ladies and gentlemen of the jury: 

24 

After Mr. Berger, let me take this opportunity 

25 

1 

to thank you for your kind attention first during the 
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portion of the trial in which we heard and received evidence 
with regard to the crimes allegedly'committed by the 
defendants, and secondly, for your very kind attention 
during this very long afternoon, and very long summations 
by lawyers in this case. 

If there is anything that I may have done or 
did during the course of the trial which served in any 
manner to offen any one of you, I would askyou not to hold 
this against my client, as it certainly was not his sin. 

Ladies and gentlemen of the jury,d o you know 
what today is? Today is probably the most important day 
in the life of Thomas Zammas. It is his only day in court. 
Your deliberations which you will begin after the charge 
of the Court -- and when you sit down to start determining 
the evidence as to whether or not this evidence proves a 
crime against Thomas Zammas — constitutes his one bite 
at the American justice, and I ask you to continue to give 
the kind of attention you gave during the course of this 
case to your deliberations with regard to the guilt or 
innocence of my client. 

Ladies and gentlemen of the jury, this case 
is not a laughing matter. It is not funny, nor do I 
intend to talk azbout it. 


Casseroles, kitchens, baseball players, big 
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sticks, bears, or anything of that nature. 

This is a very serious matter, and I will 
address you solely on the evidence, an£ i I will discuss with 
you solely the issues in the case which will have a 
determination as to whether or not my client is innocent 
or guilty of the charges against him. 

The one analogy that I will refer to, and I 
will do so early, because make no mistake about it, it is 
a significant analogy. 
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Mr. Lowe told you in his opening statement 
that this case and the evidence in this case is like a jig¬ 
saw puzzle, with many different pieces that go into many 
different places which will allegedly somewhere along the 
line be something for you to look at and make a determina¬ 
tion. Mr. Lowe has suggested he has completed his jig¬ 

saw puzzle, and I would suggest to you, ladies and gentlemen, 
that if he did so, there are several pieces missing, and 
when you examine with me during the course of the next 45 
minutes to an hour the pieces that are missing, you will 
find my client not guilty of every single count in the 

indictment against him. 

There are two real issues for your considera¬ 
tion with regard to this case and as nobody has bothered 
to explain it to you before, I will do so now. 

My client is charged, (1), with six counts of 
mail fraud. He is charged (2), with violation of the 
statute 77QB of the FederalSecurities Act. 

I 

Although there are 12 counts in the indictment, 
with 6 in each, if you should find my client not guilty of 
any one of the six counts relating to mail fraud, you must 
find him not guilty of all counts relating to mail fraud. 

If you find him not guilty of any of the six 

i 

counts relating to the Security Law, you must find him not 
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guilty to each and every remaining count. 

You are actually looking only for two things, 
did my client violate the Securities Laws and did he 
commit a mail fraud. 

I would suggest that based upon the evidence 
presented by the Government in this case that Thomas 
Zammas is not guilty of any violation of 77QB of the Secur¬ 
ities laws. Her Honor, Judge Motley, will instruct you 
tomorrow, and will read you the statute under which my 
client is charged, and I may read it to you a little later. 

This statute will indicate that the kind of 
payment that was made allegedly by my client to Mr. Aiken 
was foreseen under this statute, and this statute said thatj 
there would be no violation of Federal law if my client did 
make such a payment and the fact of the payment was made 
known by a disclosure in the article. 

So all of the discussions and all of the 
verbiage of Mr. Lowe in this case, and all of the shouting 
of the word "bribe" has no significance. 

Mv client is not on trial in this courtroom 
this week for bribery. Her Honor will instruct you 
tomorrow that my client is not on trial for bribery,my 
client is on trial for making a payment which he had a 
perfect riaht to make under the Federal law provided said 
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rise to a violation of Federal law, whether you agree or 
disagree with the act, you can find my client not guilty. 

. For the further purpose of this argument, the 
defendant Zaromas will concede the payment of the $15,000 
to Eric Aiken, nowever, he will also concede that he gave 
Mr. Aiken x:ash, he gave Mr. Aiken stock, and he gave Mr. 

Aiken stock options for the purpose of this arqument. 

The Court will instruct you as indicated pre¬ 
viously, that Zammas is charged only with a violation of 
77QB as to the last 7 counts, which provides as the Court 
will instruct you disclosure must be made. 

The Government has failed to prove by any evi¬ 
dence whatsoever that Thomas Zammas violated 77QB beyond 
and to the exclusion of a reasonable doubt. The Government 
has presented no proof whatsoever that Zammas instigated, 

desired or caused the non-disclosure of the gratuity in the 

% 

article. 

Recall first the testimony of Stanley Perlmutter. 
Did you hear Mr. Perlmutter say at any point in his testi¬ 
mony, "Mr.Zammas told me that he wanted to pay for an article 
and he didn't want the payment disclosed"? 

Mr. Perlmutter never said that because Mr.Za imnns 

I I 

never instructed him tosay that. 1 

Did you listen to the testimony of Eric Aiken, 
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who described at great length first the meeting of Septembex 
14 or 15 at La Fortuna restaurant and, secondly, the meetinc 
on September 28th at The Ground FloorCafe? Did you hear 
Mr. Aiken say one word about Thomas Zammas telling him 
not to disclose that he had been paid anything for the ar¬ 
ticle? 


Mr. Lowe in his closing statement made a very 
big deal over the fact that cash was paid and if it was 
cash alone that was being paid, perhaps Mr. Lowe's argument 
might hold water, but it wasn't cash alone, it was stock 
optioins which if Mr. Aiken sold the stock people would 
know about it, if he exercised his stock options, people 
would know about it. 

Stock and stock options are like checks and are 
easily traceable and raise no inference whatsoever of a 
secret or furtive agreement. Mr. Zammas never told anyone 
not to disclose the payment to Mr. Aiken. 

What about the fact, and I think it is important 
to note the dates with regard to disclosure, that Mr.Zammas 
never even knew, according to the Government witnesses, 
that an article was going to be published, and if he didn't 
know an article was going to be published, how would he knot 
whether to advise someone whether or not to disclose an 
interest? 


/ 
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What do I mean by didn't know the article was 
going to be published? Recall, first, the testimony 
of Stanley Perlmutter. Mr. Perlmutter testified to you 
that Eric Aiken told them at La Fortuna and had told 
him several times previously, "I cannot guarantee the 
publication of any article in Selection and Opinion." 

Arnold Bernhardt has the ultimate authority. He 
determines what goes into Selection and Opinion and determ- | 
ines what doesn't go into it." 

Recall Mr. Aiken's testimony. He called that 
an "amiable fiction." He said in fact that he had 
almost ultimte authority but he said he never told that to 
Mr.Zammas and then admitted that he told Mr. Zaramas on 
September 14 that he was taking the money and taking the 
stock to look into the company and the first time Mr.Zammas; 
knew that an article had in fact been published was after 
it had been published, the day before the issue date, four 
days after the mailing and before he could even tell Mr. 

Aiken to disclose if he so desired. 

So I think it is pretty clear from the testimony 
that an inference is raised in' the favor of Thomas Zammas 
that he was not even concerned with the question of 
disclosure and any act with regard to disclosure taken by 
Eric Aiken was solely his act and not at the instigation 
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coming," when he didn’t know it was on its way, but assuminc 
the testimony is accurate, he told everybody. If he told 
everybody about the article, he had no desire to hide 
anything and there was no testimony whatsoever that Mr. 

Zammas in fact his anything or urged Eric Aiken to hide 
anything. 

Ladies and gentlemen of the jury, let us examine 
the question of the cash payment a little bit closer, becauee 
the cash payment is the only thing that Jack Lowe has to 
argue about with regard to the question of non-disclosure, 
and he will indicate the cash by its very nature is dirty, 
it is sneaky and it is used for secret deals, and I would 
suggest to you, ladies and gentlemen of the jury, if that w a s 
the case, every one of us as we bvught a hot dog or hamburgtr 
during the last week was engaged in a sneaky deal, because 
we didn’t pay for the hot dogs or hamburgers by cash. 

Jack Lowe is going to argue,I am sure, that 
the fact that the amount was $15,000 paid in cash was sig¬ 
nificant but, ladies and gentlemen, was there one word of 
testimony that the cash payment was Mr.Zammas’ idea? Not 
one word. Who wanted the cash payment? Eric Aiken wanted 
the cash payment. Why didEric Aiken want the cash payment? 
There are a number of reasons and none of them go to the 
question of disclosure. 





1147a 

rmb 1096 

Number 1, Mr. Lowe argued to you that Mr. 

Zamraas had cheated Mr.Aiken in the past and therefore Mr. 
Aiken wanted a cash payment to guarantee that he would 
actually get paid. That calls for nothing on Mr. Zammas' 
part, that just calls for something on Mr. Aiken's part. 

Secondly, the question of cash with regard 
to the income tax that Mr. Aiken talked about. Mr. Aiken 
testified he filed no tax return in '69, filed no tax 
return in 1970, filed no tax return in■ 1971 ,filed no tax 

return in 1972. 

Mr. Aiken may very well have wanted cash to hid 

his income from the Government, but not to hid it from any¬ 
body else, and that is something Mr. Lowe has to deal with. 

Lastly, Mr. Lowe argued there is something 
sinister about meeting in Italian restaurants and I guess 
later in men's rooms. I would suggest, Number 1, that 
if every business meeting ever held at night in an Italian 
restaurant was by its nature sinister, we have a city full 
of criminals, and I don't think youcan say because people 
meet in a restaurant at night they are looking to hide 
something. 

What about the great men's room trick? He sai< 
you heard Mrs. Aiken and Mrs. Aiken said they had met in 
the men's room. If you heard Miss Palumbo's testimony, 


I 



the men's room. 
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she testified that Mrs. Aiken sent a waiter to the rest 
room and couldn't find Mr. Aiken in the rest room and 
couldn't find Mr.Zammas in the rest room. Why not? 

Because they were in the bar. Remember, Mr. Lowe gave gre^t 
credence to what Miss Palumbo said because of the unusual 
amount of time Mr.Zammas and Mr. Aiken were in the rest 
room. If you listen to Aiken, one took an envelope out 
of his pocket, the other one took out an envelope end 
they exchanged envelopes and that took no more than 2 0 
seconds and I think a person perhaps as unreasonable as Mrsj 
Aiken would not be disturbed by a 20-?*cond lapse. 

What in fact happened is what Miss Palumbo 
indicated happend. Mr.Zammas doesn't like to talk business 
in front of his girl friend. She testified to that on the 
stand. They went quietly ipto the bar — it was 11:30 
at night — only because Mr. Aiken was going to the opera ajid 
whatever business they had to transact they transacted in 
the bar. There is nothing furtive or sinister about meeting 
in a bar to discuss a business deal after somebody comes 
back from the opera and no matter how you twist it, you 
cannot make it appear more sinister. That is why I say 
the Government doesn't have direct proof with regard to 
disclosure and no circumstantial proof withr<gard to dis¬ 


closure. 










1149a 


1098 


There is no proof to show that Thomas Zammas aided 
and abetted Eric Aiken in not disclosing the gratuity. Tht 
Court will give you instruction with regard to aiding and 
abetting and will indicate to you that in order to aid 
and abet you must instigate, procure or cause -- or cause 
the action the other person takes. There is not one word 
of testimony that Thomas Zammas procured, instigated 
or caused Eric Aiken to not disclose if in fact, ladies 
and gentlemen,Eric Aiken didn't disclose, and I will get to 
that in a moment. 

The Government has failed to prove beyond a 
reasonable doubt that Eric Aiken published the article in 
question. The Judge will read you the statute tomorrow. 

The statute will say it is a crime to publish. Was there 
one bit of testimony that you heard that said thatEric 
Aiken was the publisher of Value Line Selection and Opinion? 

The answer, ladies and gentlemen, to that ques¬ 
tion is no. Eric Aiken testified he was an editor, he 
was not a publisher. One can't be an editor and publisher, 
Secondly, Arnold Bernhardt was the publisher 
and he did have the final say. Therefore, the only one 
who could have possibly published the article was not 
Eric Aiken, the only one who could have possibly published 
that article was Arnold Bernhardt, and he is not on trial 
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here. Eric Aikencould not guarantee the publication 
and because he could not guarantee the publication,he 
could not publish it. 

Ladies and gentlemen, the last witness who 
we presented,and the only witness, in the defense case, 
testified thatA mold Bernhardt & Company, even if this 
gratuity had been disclosed, would not have published the 
fact ‘■hat an employee had a beneficial interest. 

Ladies and gentlemen of the jury, it was read tj> 
you by Mr. Lowe, and I will read it to you again, the good 
faith declaration indicated that only beneficial and stock 
interests of officers and directors were to be disclosed in 
Value Line Selection and Opinion, and this just wasn't the 
policy of Value Line Section and Opinion. 

Do you recall Mr. Lowe reading as follows: 

"This has been revised fully to comply with the 

new reporting requirements of the SEC. The complete set ofc 

♦ ' 

the current comflict rules of the company whicht he SEC 
study described as one of the strictest and most detailed 
of any they had seen will be sent to any subscriber upon 
request." 

You will get to read these rules. These rules 
are approved by a division of the United States Government, 
the SEC, which said that an editor did not have to disclose!, 


I 
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that an editor was under no obligation., The publisher, 
its officers and directors were the only ones under that 
obligation. 

The Government has failed to prove beyond a 
reasonable doubt a violation of Section 77QB, as set forth ,.n 
Counts 7 through 12 of the indictment. 

What constitutes a reasonable doubt in this 
case? If you believe thatThomas Zammas did not require 
non-disclosure as indicated in this argument or if 
you are unsure as whether or not Thomas Zammas required it r I 
would suggest pu have a reasonable doubt and I would urge 
you to acquit. 

If your doubt is based upon a lack of evidence 
presented by the Government, recognizing that the Governmen: 
has the burden of proof at all times and not the defendant, 
then your doubt based upon this lack of evidence would 
be a reasonable doubt and I would urge you to acquit* 

If you believe that as indicated by theproof 
and the statute in this argument that Eric Aiken was 
not the publisher of Value Line or if you are unsure as 
to who was the publisher of Value Line, then I would sugges: 
you have a reasonable doubt, and ifyou have a reasonable 
doubt, you must acquit. 

What about the first six counts, the question of 
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2 

mail fraud? Initially, Mr. Lowe*has alleged there were 


3 

two separate frauds committed in the mail fraud portion 

* 

4 

of this case. First he indicated to you that it was a 


i 5 

fraud on Arnold Bernhardt & Company because nobody disclose4 


I 6 

to Arnold Bernhardt & Company that a gratuity had been paid 



Ladies and gentlemen of the jury, did you hear 


8 

one witness from Arnold Bernhardt & Company come in here 


9 

and say that the gratuity or the stock or the stock options 


10 

were not disclosed? They had every opportunity to present 


11 

this testimony and didn't. 


12 

Ladies and gentlemen, let me read to you from 


13 

the good faith disclaimer: 


14 

"Every officer, director and employee must 


15 

report every month to the legal department of the company 


16 

every security transaction that has been made for his own 


17 

account or for any account he advises in which he has any 


18 

other beneficial interest. These transactions are re¬ 


19 

viewed by the company's counsel and its security officers 


20 

and violations, if any, are reported to the president." 


21 

Was there one witness or one iota of proof 


r 22 

from Arnold Bernhardt that Eric Aiken did not in fact repor 


23 

pursuant to this policy the facts that were made known in 


24 

this case? Recall the last witness. To the present day 


25 

after the indictment, after Eric Aiken pleaded guilty. 
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for whatever reason. Value Line still hasn't taken an 

3 

official position, and I would suggest the reason is that 

4 

the policies indicated in there were conformed to and if 

5 

they were not, Mr. Lowe would have had testimony to that 

6 

effect. 

7 

Further, they indicated that there was an 

8 

ultimate fraud on the purchasers of the Value Line Section 

9 

and Opinion who thought they were getting an objective. 

10 

unbiased article and werein fact getting a "paid advertise¬ 

11 

ment, " a favorable article. 

12 

Number 1, all the public had to rely on, and 

13 

they were put on notice by it, ladies and gentlemen of 

14 

the jury, was the good faith disclaimer that Arnold Bernhard 

15 

itself published. In that disclaimer all Value Line 

r 16 

promised its subscribers was that if an officer or director 

17 

or one of the funds had a stock interest in excess of 

18 

$5000, it would be divulged. If an employee had an 

19 

interest, and Eric Aiken was an employee — if an employee 

20 

had an interest, it would be reported to the company's 

21 

legal counsel and any conflict would be resolved by the 

' 22 

internal mechanism of the company and that was all the 

23 

public had a right to rely on. 

24 

What about the question of favorable article? 

25 

1 

Do you recall Mr. Lowe putting Mr. Aiken on the stand and 









1154a 


1103 


showing him the article on Power Conversion and saying 
to Mr. Aiken, "Now, was this a favorable article?" In¬ 
ference: Being bought and paid for, he would say something 

different than in other articles and true about the company 
and Mr. Aiken read you this opinion as to how favorable 
the article was, "clearly this is not a situation for 
conservative or income-minded investors. But venture some 
accounts who are seeking superior appreciation potential 
over the intermediate to longer pull and able to incur the 
substantial risks involved in emergent advanced tech¬ 
nology issues could find Power Conversion shares a reward¬ 
ing commitment. 

In other words what Mr. Aiken wrote in this ad¬ 
vertisement was "This is a very dangerous stock, highly 
volatile, speculative and if you are looking for investment 
income, I suggest you stay away from it." 

Maybe that is more than what the company merite< 
and I put into evidence the report of Walter, Yeckes 
& Gallant, which Mr. Aiken admitted he plagiarized. 

What did Walter, Yeckes say, and nobody suggest) 
this is a bought-and-paid for article? It is in evidence 
and you will be able to read it. 

"Based on the above," — referring to Power 
Conversion, "We recommend the shares*, of Power Conversion 


ss 
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for speculative investors willing to accept the above 
average risk inherent in a small technological company durijig 
its early phases of the anticipated growth cycle." 

This doesn't sound more favorable or less 
favorable than this article and I suggest you read them 
both to determine if there is anything in this article 

on its face patently untrue. 

What about D. H. Blair, a member firm of the 

New York StockExchange? They did an article too. What dj.d 
they have to say any different from Selection and Opinion? 

The answer is nothing. Here is what they say: "Based 
on earnings prospects for this year of 75 cents to 90 
cents per share, followed by a possible surge to $2.50 to 
$3.00 per share level for 1973, we believe that the shares 
of Power Conversion could be very rewarding for accounts 
willing to accept the risks inherent in new companies in 

new technologies during early growth phases." 

Nothing different in that Value Line article 

from the other article. There was nothing untrue in the 
Value Line article and it was no more favorable than any 
other article being published about the company at that timji 
which according to Mr. Perlmutter, was a hot issue and I 
would suggest, ladies and gentlemen of the jury, that you 
read these three articles before you determine any question 


25 
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If you are unsure of the right of the public 
to rely based upon the Arnold Bernhardt good faith dis¬ 
claimer, then you have a reasonable doubt, and I would 
urge you to acquit. 

Further, if the article that was published is 
not untrue and is in fact a truthful article, I would 
suggest that the entire question as to any ultimate fraud 
upon the purchasers of Selection and Opinion raises a 
reasonable doubt and I would urge you to acquit. 

Now,a lthough Mr.Berger spent a great deal of 
time examining the Government witnesses, I think it incum¬ 
bent to examine all of the Government witnesses,including 


those that testified in particular with regard to Mr. 

Zammas, and at this point I would indicate to you that the 
Government's witnesses against Thomas Zammas are unworthy 
of belief, you should give no credence to their testimony 
and you should acquit Thomas Zairmas if you feel the Govern¬ 
ment witnesses were not worthy of your belief. 

Initially, I would suggest that what we were 
presented with was a parade of pathetic professional 
perjurers. Let's look at them. Top to bottom.; First 
we put on the stand to testify against Thomas Zammas 
Stanley Perlmutter. Mr. Lowe called STanley Perlmutter 
a minor figure. That was the agreement. In the agreement 
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this minor figure admitted to several deals he had and then 
this minor figure, who had absolutely no bearing on any¬ 
thing, said," Let somebody else pick five more deals and 
Iw ill confess to those too." 

Here is a man that was involved in so much 
that he couldn't even remember what he was involved in. 

You recall Mr.Berger talking about putting up 
the shield. Well, the first one to raise the shield in 
this case was Stanley Perlmutter. I asked him about stealipq 
$100,000 from his customers' accounts, and his response 
was "I respectfully decline to answer that question." 

I asked him about manipulation of the stock 
of Autotrain and he respectfully declined to answer that 
question. I asked about paying for an article with 
regard to Building & Land Technology, and he respectfully 
declined to answer that question on the ground it might 
tend to incriminate him. 

I asked about Newport Chemical, about Basic 
Leasing, Basic Foods, and on each and every one I asked him 
other than the particular story he was in here to tell 
this week, he took the Fifth Amendment. 

I would suggest that he is not worthy of your 
belief. Gobeyo nd that, go to the essence of his testi¬ 
mony. He started out by tellingycu that Thomas Zammas 
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cxontacted him in June or July and Mr. Lowe makes light of 
that, that is unimportant, that is a mere technical variance 
with what the other person said, and I suggested in my 
cross-examination and I suggest to youhere that the testimony 
is that Mr.Perlmutter was Mr. Aiken's bag man and Mr. Aiken 
has no recollection whatsoever that his bag man called him 
with a big deal in April, May or June, and I would suggest 
that was a lie that Tom Zammas approached Stanley Perlmutter 
in April, May or June on Power Conversion because it doesn't 
square with the testimony of any other witness we have 
heard, and I suggest Stanley Perlmutter lied on that, he 
lied on other things and you shouldn't convict Tom Zanmas if 
you do not have absolute faith in the testimony you heard 
from the witness stand. 

What about Eric Aiken? Mr. Lowe has gone to 
great lengths to tell youf rom the start that he is going to 
present crooks, but there is a word he absolutely avoided. 

Not onlyd id he present crooks, he presented perjurers. 

What did Mr. Aiken tell you? He said, "Yes, 

I had a deal with Mr. Lowe back in 1973 and all I had to do 
was tell Mr. Lowe the truth and Ic aid plead guilty to one 
count of fraud. So one month later after Imade this deal 
withM r. Lowe, Iwent to Philadelphia and I committed perjury 
before the SEC." 


/ 
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"Q How many times did you commit perjury? 


"A I couldn't possibly count them. I conmitted 


perjury in front of theSEC in Philadelphia." 


Do you remember my asking him if he raised 


his hand and took the same oath in Philadelphia he was 


taking in this court? He said yes. 


I asked him if he swore to tell the truth in 


Philadelphia, and he said yes. I asked him if he testi¬ 


fied looking everyone inthe eye in Philadelphia, as he did 


here, and he said yes. 


I would suggest if he could lie in Philadelphia 


he lied right here in New York and if the man is a perjurer 


out to save his own skin, out to curry favor with the 


Government, irrespective of who he drags down with him, 


he is not worthy of your belief. 


Her Honor will instruct you as to the weight 


togive the testimony of an admitted perjurer. Listen 


carefully and follow that instruction. 


What about Mrs. Aiken? She testified next. SI 


is really not muchbetter than Mr. Aiken, despite how Mr, 


Lowe might gloss over that. Recall my question to her. 


"Hav^ youe\er committed perjury to help your husband?" 


At first she said she wasn't sure what I_was 


talking about and then came back and said, "Oh, yes, you 


VI, 
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mean the false affidavit I signed?" 


I asked her if it was under oath and she said 


yes. And I said," And you lied," and she said yes, I lied. 


I asked her, "Would you lie from this stand to 


help your husband because you love your husband," and her 


response was "Yes, I would. 


Anyone that would admit they would lie from 


that stand to help their husband whose cooperation is being 


made known in carrying down an innocent man, I would suggesj 


is not worthyo f belief, is not worthy of credence and, 


again, listen to the Court's instructions with, regard to 


the testimony of admitted perjurers. 


I reallyfeel that Mr.Berger covered Perry 


Constantinou fairly well. The only thing I would point oujt 


with regard to the testimony of Constantinou, and ..Umbogy 


and Wymbs, is if you choose to believe Aiken and Perlmutter, 


you must absolutely disregard the testimony of the other 


three because the testimony is absolutely mutually exclusivje. 


In the alternative, if you believe Umbogy 


was telling the truth, Wymbs as telling the truth, and if 


you believe Constantinou was-telling the truth, you must dis 


regard the testimony of Aiken and Perlmutter. 


Why? Let's start with Umbogy. He did not 


testify he received the article from Bill Rodman and Tom 
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Zanunas the date of the publication, which was the 29th. 
Recall the testimony. He had used consistently throughout 
his testimony the date of the 27th. I had asked him how 
he pinpointed the date of the 27th and his comment was 
the day before the article came out, and that was where 
his recollection was. He got it the day before the officia 
publication date. When I showed him that the official 
publication date was September 29th — and your recollectioi 
controls — I believe you will recall he said he got it 
a£ 8:30 in the morning onSeptember 28th. If you believe Mr 
Aiken, Mr.Zammas didn't get the article until 11:30 that 
night. So it was patently and absolutely impossible for 
Mr.Zamnas or Mr. Rodman to give Mr.U mbogy an article 16 

hours before they got it. 

I suggest the testimony of Umbogy constitutes 

a fantastic fudging of the truth. 

What about Bob Wymbs? Again an admitted per¬ 
jurer. He admitted committing perjury in this case 
and his testimony was in total disagreement with everyone 


else' s. 


Mr. Berger covered the testimony of Wymbs at 


some length, 


I think Perry Coiistantino remember very 


little and Mr. Orenstein remembered even less. 
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Ladies and gentlemen of the jury, your 
verdict in this case can either encourage or discourage 
the Government from presenting cases and trying people 
with regard to testimony such as this. 

Do you subscribe to the Government's position that 
you must make deals with perjurers in order to catch 
crooks? I do not subscribe to the theory that the 
United States of America must put confessed perjurers on 
the stand and then throw their testimony into the laps of 
the jury and say,"I know they confessed to lying under 

I 

oath, but if the storys ounds similer enough maybe there is 
something there upon which you can convict." Because than 
is what they have done in this case. They have put confessed 
perjurers on the stand. Mr. Lowe has admitted that these 
peoplehave lied time and time again. With all the times 
these people have lied, they are professionals at lying. 

If their testimony meshes somewhat close, perhaps you might 
believe what they say, but I would sugggest that this is 
stretching what a jury must do too far,b ecause the minute 
you have to start picking at what may have been true and 
what may have beenf alse, knowing at all times that the Irian 
admitted to lying under oath, is a burden which no jury 
should really have. 
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The testimony by itself is highly suspect. 
Here are individuals whose sole purpose for being in 
this courtroom is to limit their own liability. That 
means cover themselves as best they can. That means 
that everyone that you heard, Mr. Aiken, who has pled 
guilty to one count and has not yet been sentenced, Mr. 
Perlmutter, who has not even pled guilty, Mr. Umbogy, 
who has pled guilty or will in the future and has not 
been sentenced, Mr. Constantinou, who has pled guilty 
but not yet sentenced, every one of these men is facing 
-jail, every one of these men admits — admits -- that 
their testimony will help them with regard to their 
future status. What could put more suspicion on that 
kind of testimony? What could make people want to 
lie any more than staying out of jail themselves? 

They don't care who they take down with them, don't 
care if they have to lie about another person, don't 
care if they have to invent details to make someone's 
case look better, but give them what tliev want to hear 
"and save my own neck." 

That is not the kind of testimony you should 
have to find upon. Was there one nonperjuring, 
noncrooked witness that could tie Tom Zammas to any 


25 


illegal act? 


The answer is no 


The closest they 
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came to a nonconfessed perjurer was Leonard Flocco of 
City national Ban):. And do you recall his testimony? 

When he testified in 1972 in front of the 
SEC and he was worried about his own criminal liability 
he testified one way. When he testified the next 

a civil action dealinq with the money of the 
bank and trying to protect his job he testified a 
second way. When he was in this courtroom this week 

testifying to do damaqe to my client he testified a third 
way. 

Have you ever seen a bank president with 
such a hideous memory? I am glad I have a friend 
at Chase Manhattan because if Mr. Flocco was mv banker 
my money wouldn't be safe. He can't remember if he 
was instructed to write memorandums or not. He can't 
remember days he talks to people and days he doesn't. 

And that was the best witness that the government pre¬ 
sented, that was their star. He was the only one 

that wasn't a confessed perjurer or crook before he 
qot on the stand. Can you convict Tom Zammas on such 
testimony? 

Ladies and gentlemen, if you convict Tom 
Zammas you encourage the United States Government to 
go crawling into sewers to look for more rats, you 
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encouraqe the governnent of the United States to plea 
bargain with perjurers and felons in order to catch 
accomplices and you make a big game out of justice, you 
make it a qame where one person points his finqer at 
another, and before you know it everybody is pointing 
his finger at everybody else because you have no check 
or control. 

When everybody is up there lying, it is 
very hard to find the truth. There is a saying about 
practice in courts of law: We who labor here seek 

only truth. That is what we seek, the truth. We 
want to know what the truth is. 

Ladies and gentlenen, who can we find the 
truth when the government of the United States puts 
on witnesses whose greatest ability is the ability to 
lie, to lie with a straight face and to lie to protect 
themselves? I suggest you cannot find truth. 

It is the solemn duty of this jury to follow 
the court's instructions and hold the government to its 
burden of proof. There are very few things proven 
in this case and I disagree with Mr. Lowe that certain 
things are conceded. Mr. Zammas may have net 
with Mr. Aiken, but we don't know the details of that 
meeting, we don't know that Mr. Zammas didn’t in fact 
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have anvthinq to do with the question of nondisclosure. 

U T e know the qovernnent has not presented any evi¬ 
dence from Mr. Aiken or from fir. Perlmutter with reqard 
to that question. Why? Because it didn't natter 
to Zammas on the record whether it was disclosed or not. 

The qovernnent has not proved a thing. It is a big 
hole, nondisclosure. 

Aiken's not a publisher. That is a big 
hole. The article is truthful. That is another 

big hole. The subscribers had no right to rely on 

anythinq other than what they were told to rely upon 
by the maqazine itself. That is another biq hole. 

You don't know whether Aiken did in fact report this 
to Arnold Bernhardt. That is another big hole. 

The government case is so full of holes that even its most 
skilled perjurers could not begin to close them up. 

The government has utterly failed to prove its case. 

I urge you to do your duty. I am confident, 
Tom Zammas is confident, truth is confident, that you 
will do yovt duty well, that you will do the only thing 
you can do based upon the kind and quality of the testimony 
you have heard: you will acquit Tom Zammas on his 

day in court. 


25 


Thank you. 
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THE COURT: Thank you, Mr. Entin. 

MR. LOWE: Your Honor, might we have a 

five-minute recess at this point? 

THE COURT: The jury is excused for five 

minutes. 

(The jury left the courtroom.) 

MR. ENTIN: Your Honor, at this point 

1 w ould like to move for a mistrial wit-h the 

court's statements during mv closing. I believe 

I never said that the activity involved was not a violation 
of law, I believe I said at all times federal law. 

I think your Honor's comment with regard to the law, 
with regard to the fact that it was a violation of 
state law, is highly prejudicial. 

THE COtU^T: Motion denied. 

(Recess.) 

(In open court; jury present.) 

THE COURT: All right, Mr. Lowe. 

MR. JX >WE: Thank you, your Honor. 

Ladies and gentlemen, I am sure you are 
tired. I am certainly sure your ears hurt. It is 
25 minutes after 5 and I am going to try to be as brief 
as I possibly can, but I must say this to you, ladies 
and gentlemen, this case is far too important that I 
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2 

should leave anythinq unsaid simply because I am tired 


3 

or you are tired or anyone else is tired. This case 


1 

is far too important to leave anythinq undone that should 


5 

be done and for that reason I ask, and to some extent 


6 

I almost demand, your attention for a short period of 


7 

time until we are finished, and I thank you for it. 


8 

Let me address myself first to some of the 


9 

arguments raised by the counsel for the defendant Thomas 


10 

Zammas, since those are possibly more fresh in your mind. 


11 

Ladies and gentlemen, Mr. Zammas' counsel 


12 

stood here and conceded to you, for purposes of his argu¬ 


13 

ment, that Mr. Zammas paid the money, eliminating an 


14 

entire question from the case. He proceeded to attack 


15 

the witnesses the government presented as liars, 


16 

after having conceded that what they said must have 


17 

been true, because wehat they said was that Mr. Zammas 


18 

paid the money. 


19 

The core of the argument for Mr. Zammas 


20 

is that somehow or other poor Mr. Zammas was not involved 


21 

in nondisclosure. 


22 

Think about this for a minute, ladies and 


23 

gentlemen: Mr. Zammas v/anted that article published. 


24 

Do vou think for one minute he wanted a headline on it 



25 


that said, "Ladies and gentlemen of the world, take notice 
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2 

that this is a brought and paid for advertisement and 


3 

it is paid for at the rate of $15,000 in cash per ad"? 


4 

Do you think that would have helped him any, to have 


5 

had an article that announced that fact? Do you 


6 

really think Mr. Zammas did want this disclosed? 


7 

Let me tell you how you know he didn't 


8 

want it disclosed. Mr. Zanmas did business with Mr. 


9 

Aiken before, the Casa Della article; no disclosure in 


10 

the Casa Bella article. Do you think Mr. Zanmas 


11 

figured that maybe this time there would be disclosure? 


12 

Do you think, ladies and -•'‘■lo.inen, for one minute 


13 

that Mr. Zammas wanted disclosure of the fact he had paid 


14 

a bribe? 


15 

MR. ENTIN: Your Honor, objection. The 


16 

Casa Bella article is not in evidence. 


17 

THE COURT; Well, that was part of Mr. 


18 

Aiken's testimony as to whv he didn't want to do business 


19 

with Zammas, as I recall. He testified he had been 


20 

in ' A <n the Casa Bella article with him. 


21 

MR. ENTIN: The article is not in evi¬ 


72 

dence and there is no evidence before the jury that 


23 

interest was not disclosed.. There is no testimony 


2A 

that there was nondisclosure in Casa Bella. 


25 

THE COURT; Well, I don't think there is. 
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I don't know that there was any such testimony, as to 
whether there was a nondisclosure or not. My recol¬ 

lection is that Aiken testified he didn't want to do 
business with Zammas initially because Zammas didn't 
pay him as promised on the Casa Bella deal. 

MR. ENTIN: My objection goes to Mr. Lowe's 

statement, which is not in evidence, that there was an 
article published in which there was no disclosure 
made. 


Lowe? 


THE COURT: Is that your statement, Mr. 


MR. LOWE: That is the statement I made, 

your Honor, and if I am misstating my recollection of 
the record, I can only apologize. 

MR. ENTIN: I noite—to. strike, your Honor. 

THE COURT: I told the jury it is their 

recollection of the facts which control. The motion 

to strike is unnecessary. 

If thev remember it differently, they remem¬ 
ber it differently. I don't rem^ _ r precisely what 
Mr. Aiken said, but it is the jur> s re ollection that 

i v 

controls and t hey might even infer ‘ all of his 

other testimony or the testimonv relatinn tv this, if 
thev so desire. i,nc »ic^ ^ l -nnosition. 
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There is evidence from which thev could, 
if they believed the testimony of Aiken, in*er that 
that was so in that case, so it is unnecessarv 


to strike it. 


Proceed. 


MR. LOWE: 


Let's carry it one step further. 


ladies and gentlemen. Mr. Entin sugqests that paying 
in cash is somehow perfectly okay because we all buy 


out hot dogs with cash. 


T e last time I looked. 


although they keep going up every day, the price of hot 
dogs has not yet reached the $15,000 level. 

It is not, ladies and gentlemen, in any of 
your experiences, normal to pay a routine, legitimate 
bill of $15,000 in cash. Nor, ladies and gentlemen, 
is it normal to do it in a men's room. And of course 
•lr. Zanmas didn't want to discuss his business affairs 
in front of his girlfriend because, ladies and gentlemen, 
Mr. Zanmas' girlfriend got up and testified. And, 
you know, Mr. Entin forgot, in talking about all the 
Perjurious w..»_nesses, there was no evidence, not even 
a suggestion, that Stephanie Palumbo told anything but 
the absolute truth. 

Ladies and gentlemen,what they are telling 
you is that because Mr. Zammas didn't come out and say. 
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"Don't disclose this," he is not responsible for it not 
being disclosed. He didn't have to say that. He 
knew that Aiken wasn't going to disclose it because 
what would have happened -- and again contrary to what 
Mr. Zammas' lawyer would have you believe — the nan 
from Value Line called by Ilr. Zammas' lawyer as a 
witness said that if the company had known about the 
bribe before the article was published, then the article 
would not have been published. If thev found out about 
it eifterwards, they would have published a warning to 
their customers. 

That is the testimony, ladies and gentlemen, 
from which, since you have not seen any warning published 
and since the article was published, you might reasonably 
infer Mr. Aiken did not run hat in hand to his boss and 
sav, "Hey, Doss, I just got a bribe." 

I suggest to you, ladies and gentlemen, 
another way you can infer that. Mr. Aiken got in¬ 
dicted and charged with a crime for his behavior. You 

might think that if other people at this company knew 
about and participated in the same kind of activity they 
might be here. There is no evidence whatsoever that 

Aiken told anybody. Every bit of evidence is to the 


25 


contrary. 


Aiken well knew he was engaged in criminal 
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activity and you don't qo about telling people about 
it. That arqument, ladies and qentlemen, is the 

last qasp of a drowning man. 

The evidence against. Mr. Zammas is so over¬ 
whelming that there is no argument reasonably to be made 
apart from trying to obfuscate the issues in the case. 

You will notice that Mr. Zammas' attorney 
doesn't like my use of the word "bribe." He chooses 

the word "qratuity." I suggest a gratuity is what you 
leave at the end of your dinner for the waiter, 15 or 
20 per cent of the bill. $15,000 in cash, ladies 

and qentlemen, is not a gratuity, it is a bribe. Let 
us call things what they are. 

Mr. Zammas concedes that he paid the money. 
On that basis, ladies and gentlemen, in connection with 
the total circumstances in which the money was paid, 
the way in which it was paid, the places in which the 
transactions took place, the times at which they took 
place, you can reasonably find that Mr. Zammas sure 
as the devil didn't want anybody to know it had been 
paid for. 


Let's get to the really serious argument in 
the case, and that is should the government's witnesses 


25 


be believed 
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The argument has been made to you that these 
people are all very shrewd and very clever and so 
good at making things up and they are professional 
perjurers — you have heard all the words, I don't 
have to repeat them to you — but there are two things 
I would like to point out about that, one of which 
came out plain as day in the testimony in this case 
ami until this minute no one has seen fit to call it 
to your attention; the other is more simple. 

t 

If those people were so skilful and so shrewd 
and so lying, why is it that the defendants feel that 
there are gaps in the government's puzzle? why, if 
these people were making up stores, don't they 
just fill in the gaps, make it all up? What would 

prevent Mr. Aiken, if he is making up a storv, from saying, 
"Oh, yes, I spoke to fir. Rodman three or four times 
about this whole situation and told him various things"? 
What would prevent him from saying that if he wanted 
to lie? What would prevent Mr. Perlmutter's having 

said that if he wanted to lie? What would prevent 

• » % 

Mr. Constantinou, instead of saying, “It cost me," from 
saying perhaps more? What would prevent Mr. Con¬ 
stantinou from saying, "It wasn't just Mr. Rodman at 
the meeting, Mr. Zammas was there too"? They could 
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have made their stories a lot better if they were 
making them up. 

You have been told that these gentlemen and 
ladies have motives to lie. I suppose, ladies and 

9 ®ntlemen, that that is true, they have motives largely 
to curry favor with the government to save themselves, 
and all that kind of thing. There is no doubt about 

that. It is clear they all have either deals or 

fears of being prosecuted, or whatever. But there 

is something that you learned about in this case that 
should indicate to you that while they may have a 
motive to fabricate to please the government, they don't 
have the nerve, because you learned something about the 
government and about the mentality of these witnesses 
in this case. 

Do you remember that Mr. Aiken had a deal 
for which he could plead guilty to one count and that 
would be the end of his problems, provided he cooperated? 
You know, cooperation, ladies and gentlemen, doesn't 
mean make up a story, it means to come forward and tell 
what you know. 

Do you remember what he did? He lied 
to me, he lied to the SEC under oath, and for that reason, 
of course, you are being told he shouldn't be believed 
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now. What hanpened to him when he did lie? What 

happened to him? Do you remember? Suddenly, 

instead of being allowed to plead guilty to one 
case, one count, he has to plead guilty to four cases, 
four counts, subjecting himself to the possibility of 
going to jail for as much as 20 years. 

Do you remember what Mr. Aiken said in 
response to a question, "What did Mr. Lowe tell you 
would happen if you lied"? Ladies and gentlemen, 

it was a gross expression, it didn't sound very nice, 
but he said, "Mr. Lowe told me that he would have my 
ass," and you can properly find, ladies and gentlemen, 
that that is just what I told him, and I did. 

I 

Ladies and gentlemen, Mr. Aiken paid the 
penalty for trying to lie. Do you think that these 
other clever, intelligent gentlemen would like to run 
the same risks, would get up here and in a vain attempt 
to please me or please my superiors or please my office 
take the risk that they will be caught in another lie 
and thereby lose everything they have struggled to get 
v/ith me and my office? The deals go out the window 

if they lie. 

Ladies and gentlemen, I suggest to you 
that contrary tc the argument made to vou that these 







1178a 


1127 


mal5 

people have a motive to lie, they have a motive to 
damn well tell nothing but the truth because the risks 

of lyinq are just too great. 

Eric Aiken has learned his lesson the hard 

way. 

Perlmutter. Do you know Perlmutter took 

the Fifth Amendment several times. He probably 
could have said, "Hope, I never did anything wrong like 
that," but then if that were not the truth and it were 

found out he would be in a lot of trouble. 

The same is true of Hr. Constantinou. He 

lied to the SEC, ladies and gentlemen, as he told you. 
He told you he lied because he didn't want to get in 
trouble. That is kind of natural, almost. But Mr. 

Constantinou got caught and indicted and convicted. 
What's more, he is going to be indicted again and con¬ 
victed again. 

SO, ladies and gentlemen, Mr. Constantinou, 
you might find, has learned something, namely, that 
lying about things when he is involved with the govern¬ 
ment doesn't work. So maybe, ladies and gentlemen, 

he won't try it any more. 

How about Mr. Hymbs? I want to say two 

things to you about Mr. Wymbs. There are a lot of 
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arguments, Mr. Wymbs' testimony is confusing, difficult, 
a lot of things, but he took a big risk for a liar to 
take, a big risk. Mr. Wymbs testified, ladies and 
gentlemen, that somebody else was there, Darnic e Gennaro^ 
remember? That is Mr. Rodman's girlfriend. 

Mr. Berger asked you how do you prove a 
negative. Mr. Berger and Mr. Rodman, as her Honor 
will instruct you, have absolutely no burden of proving 
anything in this case. That is one of the few things 
said by defense counsel that I agree with: they don t 

have to prove anything. But when they ask you to 
believe something, wouldn't it be nice if thev gave 
you some evidence on which to base that belief? 

You see, Mr. Berger could stand here and 


sav — 


MR. BERGER: Your Honor, at this point 

I must obiect. The reason being, of course, the 

bufuen of proof. 

THE COURT: Overruled. 

MR. LOWE: Mr. Berger can say until the 

cows come home Mr. Wymbs lied, Mr. Wymbs lied. That 
is not one shred of evidence that Mr. Wymbs lied. 

Wouldn't you feel more comfortable in 
accepting the argument that Mr. Wymbs lied if Mr. Rodman's 
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girlfriend came in here and said, "No, I was never in 
the apartment when money changed hands, I never 
participated in any of these conversations," or sonethinq 
like that? 


Let me tell you something, ladies and 
gentlenen. Remember when Miss Palumbo got on the 

stand and how sweet she was and everything else? 
Remember one thing, the government had to apply to the 


court for a grant of immunity, immunity from having that 
testimony used against her, in order to get her to 
testify. There are times, ladies and gentlemen, when 
the generosity of the government runs out. The 
government has proved what happened at a particular 
point in time through one witness and sometimes to 
call more than that costs too much. 

In anv event, ladies and qentlemen, Miss 
Gennaro was not here and she is not the government s 
girlfriend. , 


I suggest to you that there was another place 
when Mr. Aiken took a big chance if he was lyinq, and 
that was the night he went up to the apartment and 
he said Henry Goldfarb was there. Rerember what he 
said Mr. Zammas told him about Mr. Goldfarb? Mr. Gold¬ 
farb was a broker. Mr. Goldfarb, according to Mr. 
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Zammas, was doing a job on Power Conversion. What do 

you suppose that means? Do you think that if Mr. Gold- 
farb wasn't their man he would be here and saying that 
it never happened that way? That didn't happen either. 

You see, there were opportunities to prove 
a negative in this case. They don't have to be taken, 
but vou don't have to take an argument that doesn't 
have any evidence to back ti up. That, ladies and 
Gentlemen, is very, very important. 

When you listen to an argument — and I 
include my own — if there isn't any evidence, if there 
isn't any testimony, if there isn't any document or some¬ 
thing to base that argument on other than the bold and 
bald statement of a lawyer, don't buy it, ladies and 
gentlemen, because we were not there, we don't know 
what happened and it is not for us to give evidence, 
it is for us to argue from the evidence what should be 
found in this case. 

I also want to point out to you a little 
bit about the fact that wnen you take each witness 
individually and you carve him up, cut him up into little 
pieces, rip him to shreds, and then say, don't 
believe this man because look what a liar he is," that 
is one thing. But when you begin to add them all 
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up, when you begin to say, "Mr. Perlmutter said this, 

Mr. Aiken said this," and although there are discrepancies 
in their testimony, which you might find, ladies and 
gentlemen, at a tine nearly three years later are normal, 
they basically support each other as to the essential 
facts. 

There is an old song — actually it is not 
all that old, but it comes from a musical and I guess 
it was a movie and then c. play, or maybe the other way 
around, and it is called Gigi, very popular, and 
in that musical a very famous and beloved entertain, 
Maurice Chevalier, who is no longer with us, performed 
a song and he sang it, I think, to an actress by the 
name of Ilermione Gingold, and it is supposed to be, I 
guess, a woman with whom he had been in love when 
he was young, and the lines of the song go something 
to the effect — they are reminiscing about the days 
when they were young and in love and Maurice Chevalier 
sings, "We met at 8," and Ilermione Gingold says, “We 
met at 9." Maurice Chevalier sings, "I was on time," 
Hermione Gingold sings, "You were late." Later on 
in the song Maurice Chevalier sings, "You were all in 
gold," and she says, "I wore a gown of blue." 

Throughout it there is a refrain, "Ah, yes, I remember 
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Well, ladies and gentlemen, they don't 
remember it well in the sense of remembering the exact 
details, but they do remember that they did meet, they 
do remember that they did love, and they do remember 
it as a great moment in their lives, and that is what 
is important, "just as in this case: while these 

peonle mav not remember whether it was September 27th 
or September 29th, or can't remember if it was August 
or September, they remember what happened, they remember 
the substance and the essence and the important 
things, and what they testified to, and that is what 


counts. 


And, ah, yes, ladies and gentlemen, they 


do remember it well. 

In closing I would like to say one more 
thing. Mr. Entin lias suggested to you that if you 
bring back a conviction in this case you will somehow 
be wrongly encouraging the government to continue to 
go into the sewer. Ladies and gentlemen, it is the 
job of the government to go into the sewers. It is 
necessary that somebody go into the sewers, because, 
ladies and gentlemen, if no one goes into the sewers 


and tries to clean them out, some day we may all drown 


25 


in those sewers 
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I leave the case in your hands because 
ladies and gentlemen are the United States of America 
and it is to you that this case is brought, to you it 
is given for decision. I ask one thing, that you 

base your decision in this case on the evidence that 
has been presented to you, on your fair, intelligent, 
rational analysis of that evidence, and I am confident 
that when you have done that you will be satisfied way 
bevond any reasonable doubt that both Mr. Zammas and 
Mr. Rodman are guilty of corruptly and fraudulently 
causing to be published an article about a stock which 
they were promoting without tellinq the very oeople 
they were delivering the article to that they had 
bought and paid for with a $15,000 bribe. 

Thank you. 

THE COURT: Thank you, Mr. Lowe. At 

this time we will recess until 10 o'clock tomorrow 
morning. As I told you earlier, ladies and gentlemen, 

at that time the court will charge you as to the law 
applicable to this case and then you will retire to the 
jury room to deliberate tomorrow. You are excused 

until 10 o'clock tomorrow morning. 

(The jury left the courtroom.) 

MR. BERGER: Your: Honor, may it please 


/ 
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able to Morton Berger than to the government. The 
government has no obligation to disclose anything to 
the defense when the government has all kinds of knowl¬ 
edge that the defense already knows it. iherefore, 
there is no question of Brady. Brady involved 

suppression of evidence, your Honor. 

Mr. Berger neglected to tell your Honor 
that Miss Gennaro is his client and that that is why 
he has reason to believe she spoke to the United States 
attorney and he knows exactly what she would have to 
say and he could have put her on the stand to say it. 

THE COURT: Mr. Berger, I didn't qet your 

point about Miss Gennaro. You say she has spoken 

to the government and what? 

MR. BERGER: She has spoken to the goverSc 

ment on numerous occasions, is what she tells me. I 

did not represent her with regard to anything she told 
the government on Power Conversion. I am representing 
her in a civil matter at the present time, and also I 
did no . go down with her before the grand jury when she 
testified because of my representation of Mr^ Rodman. 

<J) . 1 

Miss Gennaro has advised me that did diy- 

Csy 

cuss this case with Mr. T.owe, tnat she told Mr. Lowe 
that she was not present in the apartment in the month| 


l 
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of July, Auqust and September of 1972. I believe 

that the testimony of Mr. Wymbs was unanticipated by 
Mr. Lowe. I don’t think he expected Mr. Wymbs to te^t ify 
as to the meetings with Miss Gennaro in the apartment. 

TIIE COURT: You didn't expect Mr. Wymbs 


to testify as to what? 

MR. BERGER: The meetings in the apartment 

in September with Miss Gennaro. 

MR. LOWE: I anticipated it and I heard 

it and that is the reason I spoke to Miss Gennaro. 

MR. BERGER: I should have been given the 

Brady material, your Honor. 

TIIE COURT: Bradv material relates to some¬ 

thing which the government has suppressed, as the govern¬ 
ment points out, and that the defendant is unaware of. 

It can't relate to something the defendant knows. 

MR. ENTIN: Your Honor, this alleged meet¬ 

ing with Mr. Wymbs, Mr. Rodman was allegedly there. Miss , 
Gennaro was allegedlv there and Mr. Zammas was alleged]^ 
mere. I don't know Miss Gennaro, I don't represent 
her, I had never neard of her prior to Mr. Wymbs 
testimony and I have not been advised as to any Brady 
material on that, and I would suggest that certainly 
I am put on no constructive notice whatsoever because 
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Morton Berger may represent her, a ^ this is the first 
that this has been called to my attention with regard 
to Mr. Berger's argument. I had no knowledge of thjfs an 

I suggest I have been denied Bradv material and on 
that basis move for a mistrial as to Mr. Zammas. 

MR. LOWE: Your Honor,- I submit when in-- 


formation is available to the defense, as it was, it 
can well be assumed bv the government that it is shared. 

I think in light of Mr. Entin's closing araument. in 
which he conceded the essential elements of the testimony 
of Aiken and Wymbs, and added that there was no 
evidence of a desire not to disclose, the material would 
not have been helpful to him because his argument is 
that while Mr. Zammas paid the monev. he shouldn't be 
convicted for another reason. 

THE COURT: Mr. Entin, at the beginning 

of the trial I had not recollected that you were out-of- 
state counsel and some problem arose, which I don't re¬ 
call at the moment, and you advised me Mr. Berger was 


local counsel. 


We had a problem about the procedure 


with respect to selecting the jury here and the record 
will reflect that. 


MR. ENTIN: 


Mr. Wynn moved our admission. 


your Honor, 


( 
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THE COURT: Mr. Wynn? 

MR. LOWE: Mr. Wynn is another gentleman 

who represented Miss Palumbo, your Honor. 

At the side bar, during the jury selection, 
Mr. Entin said that he did not need local counsel with 
him because Mr. Berger was local counsel. 

MR. BERGER: Your Honor, I — 

THE COURT: Just a moment. 

(Pause.) 

THE COURT: I gather we don't have that 

part of the record. 

Mr. Reporter, do you know whether we 
have that part of the record here? 

THE REPORTER: That is not transcribed, 

your Honor. 

MR. LOWE: I assume we could have that 

transcribed, your Honor. 

THE COURT: That was mv recollection, 

Mr. Engin. It is not your recollection that you told 
me Mr. Beraer was local counsel? 

MR. ENTIH: To put the entire conversation 

in perspective, your Honor, I indicated to the court 
that I had relied on Mr. Beraer specifically with 
regard to the questioru-Qf-iurv instruction because 
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I was unfamiliar with the local rules. Your Honor 
informed me at that point, and rightly so, that if I 
coulnd't familiarize mvself with the local rules, 
that was the position I was placinq myself in. 

What we suggest here is a different situa¬ 
tion. Mr. Berger at no time has been co—counsel 
with me tor the purpose of tne representation of TfTbmas 

Zammas. We moved from the verv inception of this 

— — 

matter, your Honor tor separate joinder and separate trials, 
We have insisted all along that we had inconsistent and 
a’ tagonistic detenses and to sit here and to indicate 
that we should have consulted with Mr. Berner as to 
his representation ot a client we didn't even know he 
had would seem to stretch our responsibility in terms 
of consultation beyond that which is normally required. 


MR. LOWE: 


Your Honor, I might point 


out that I have personal knowledqe that Miss Gennaro 
is a personal friend of Thomas Zammas and was totally 
available, and if Mr. Zammas sat there and listened to 
the testimony of Mr. Wymbs and believed it wasn't true, 
he was aware Miss Gennaro could testify differently, 
because it is not a person unknown to the defendants. 

She was with them many times, worked with them con¬ 
stantly, and she testified in the grand jury in this distri< 
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Vincent Albano and the failure of the government to turn 
over Vincent Albano's grand jury testimony to the 
defendants and the decision of the Second Circuit was 
because Hr. Albano was a good friend of the defendants, 
the government had no obligation to do so. 

THE COURT: You may bring that in in 

the morning. 

MR. ENTIIJ: May we bring in authorities 

in the morning? 

THE COURT: On what? 

MR. ENTIIJ: With regard to the question 

on Brady material. 

THE COURT: We all know the Brady 

case. There is no point. The government has no 

obligation. Nobody disputes that. The cruestion 

here is Whether, this was something the\r h^ri-to - tur n ouar 
in view of the fact that Beraer represents this ladv 
and knew what her testimony or statement to the 
government was. 

MR. BERGER: Your Honor, that is assuming 

that I knew what her testimony to the government was. 

MR. LOWE: lie just stood up and said he 

knew, your Honor. 

MR. BERGER: A3 of last night I knew. Up 

to that time, I did nol know. 

(Adjourned to August G, 1975, at 9:30 a.m.) 
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UNITED STATES OF AMERICA 

vs. 

WILLIAM ERIC AIKEN, et al. 


New York, Auqust 6, 1975, 
9:30 a.m. 


Trial resumed. 


(In open court; jury not present.) 

TIIE COURT: Good morning, ladies and 

gentlemen. 

What I have decided to do, we will take up 
the matter as to the Brady material after the charge. 

MR. ENTIN: Your Honor, may I reserve any 

other motion until after the charge? 

TIIE COURT: Yes. 

MR. BERGER: Your Honor, prior to your 

) 

charging the jury, due to what happened yesterday, I 
got another charge, which is similar to instruction No. 
39, which vou have agreed to instruct the jury. This 

one is a slight modification to instruction No. 33. 

THE COURT: I don't know what that 33 


is now. 


MR. BERGER: 


Failure to call witness 
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by either side, no inferences. And the reason 

I modify it is, I feel when Mr. Lowe went ahead and stated 
taht the defense could have called Darnice Gennaro he 
went beyond what is permitted by this instruction, 
and I would like this instruction read to the jury and 
I would like the court to tell the jury that — 

TI1E COURT: What is the modification, 

please? 


MR. BERGER: The modification is that — 

■v-i 

I have added the words "And thus" — I will read it how 
it stands now. 


T1IE COURT: Please read the modification. 

MR. BERGER: "And thus no inference may 

be drawn against defendants for failure to call such 
witnesses." 

THE COURT: That would go at the end of 

what sentence, the third sentence? 

MR. BERGER: "The law does not impose" — 

THE COURT: That's the third sentence. 

MR. BERGER: Yes, your Honor. 

"Thus no inference may be drawn against the 
defendants for failure to call such witnesses." 

THE COURT: All right, that will be done. 


25 


MR. BERGER: 


And at the end of the instruc- 
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tion "The jury should also bear in mind that the law 
never imposes on the defendant in a criminal case the 
burden of calling any witnesses and producing any 


evidence." 


TIIE COURT: 


All right. 


MR. ENTIN: Your Honor — 


THE COURT: 


What is it? 


Just a moment. 


MR. ENTIN: There is just one additional 


modification. 


Request 34, your Honor agreed to 


give the charge that Constantinou, Aiken and Mrs. Aiken 


were admitted perjurers, 


I believe this was pre¬ 


pared prior to the time Mr. Wvmbs admitted to Mr. Lowe 
on cross examination that he had lied. I think his 

name ought to be added to that. 

MR. LOWE: Your Honor, I don't accept 

the proposition that Mr. Wymbs admitted that he lied. 

He certainly did not admit it in so many terms. 

I asked him questions on redirect examination 
to focus his attention on what he had done in connection 
with those various stocks, after which he then admitted 
that he did in fact, because of what he had done, par¬ 
ticipate in the manipulation. 

Did the other three witnesses 


THE COURT: 



* » 
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2 

admit they were perjurers? 

3 

MR. LOWE: The other three witnesses re¬ 

4 

ferred to in the instruction the government does not 

5 

object to because the three did admit that at certain 

6 

points in time they had committed perjury. I don't 

7 

8 

think Mr. Wymbs should be included in that. I think 

it is for the jury to determine. 

9 

THE COURT: I don't recall that, Mr. Entin. 

10 

MR. ENTIN: I have the transcript. On 

11 

page 657 Mr. Lowe asked the following question: 

12 

"0 Further down the page vou were asked this 

13 

question and did you give this answer: 

14 

"'0 Did you warehouse any of that stock? 

15 

"'A Warehouse any stock? You mean putting 

16 

it into a warehouse? Would you define the term, 

17 

sir? I am a businessman.' 

18 

"Q Did you <jive that answer? 

19 

"A Yes, I did. 

20 

"Q Did you understand the meaning of the ques¬ 

' 21 

tion when it was asked? 

22 

"A Yes, I did, I believe. I believe warehousing. 

23 

if it means . the same as storing or putting away of some¬ 

24 

thing, a stock, warehousing it. 

25 

"0 And didn't you understand that that was the 
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2 

question when you were asked that yesterday? 


3 

"A Yes, sir. When it was asked, yes, sir. 


4 

I realized after it was asked, yes, sir. 


5 

"Q And you did do that, did you not? 


6 

"A Yes, I did. 


7 

"0 And those were among the things, were they 


8 

not,that you were concerned about whether or not vou 


9 

would be prosecuted, isn't that true? 


10 

"A Yes, that's true." 


11 

And on page 654, your Honor — 


12 

THE COURT: Mr. Entin, the other per¬ 


13 

sons, Aiken and Constantinou and Mrs. Aiken, admitted 


14 

that they had previously lied under oath. Is there 


15 

any such admission by Mr. Wymbs? 


16 

MR. KIMLER: In cross examination, your 


17 

Honor, Mr. Wymbs denied that he had been involved in 


18 

any manipulation whatsoever on direct. On redirect 


19 

he admitted he had been untruthful during cross examina¬ 


20 

tion, and this found on pages 654 through 660, I think. 


21 

approximately. 


22 

He had denied being involved in Indecon, 


23 

in cross examination by, I believe, Mr. Berger, and on 


24 

redirect of Mr. Lowe he was asked: 


25 

"Q Is it not a fact, Mr. Wymos, that you also 

* 
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placed orders for Indecon stock? 

"A Yes, I did. 

"Q Therefore, you did participate in the manipu¬ 

lation in that Indecon stock? 

"A Participate in, yes." 

He had denied those things explicitly in 
cross examination. 


MR. LOWE: Your Honor, let me point to 

655 of the transcript, in which I asked, in connection 

; 

with the Tom Ward Stock, the question: 

"Did you manipulate that stock by doing what 
you just said you did?" namely, putting in orders without 
having the money to pay for them, and his response was: 

"If that is what manipulating is, then I 

did, yes." 


What happened, your Honor — 

T1IE COURT: Let's not debate it any further. 

I am not going to include it because it is debatable 
and it is for the jury, in any event, to determine the 
credibility of witnesses. 

I will just say that some of the witnesses, 
for example, admitted to testifying falsely under oath 
and give the names of Pericles Constantinou, William 
Eric Aiken and Susan Aiken, since it is not disputed 
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that they have admitted that they previously 
lied under oath. There is a dispute about this and 
therefore it is for the jury. 

Now, Mr. Berger, you requested the court 
to charge the jury that they can draw no inferences 
for the failure of the defendants to take the stand. 

Do you have a copy of that? 

MR. BERGER: Yes, your Honor (handing). 

THE COURT: Thank you. 

No, I meant to say the defendants' failure 
to take the stand. 

MR. BERGER: It's all part of the same 

instruction, your Honor. 

The defendants' failure? 

THE COURT: Yes. 

MR. BERGER: No, I don't — I have mine, 

your Honor, yes. I‘m sorry. 

THE COURT: Now, with respect to the Casa 

Bella matter, Mr. Lowe, you will recall that Mr. 

Aiken testified that initially, with respect to the 
instant matter, he did not want to deal with Mr. Zammas 
because Mr. Zammas had not paid him for a previous 
transaction. 

MR. LOWE: Yes, your Honor. 
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the COURT: • That came up yesterday, 
and I don't recall at the time whether you offered 
that as a Prior similar act. But do you recall dur¬ 

ing the closing argument of Mr. Entin that matter came 


MR. LOWE: in the course of Mr. Aiken’s 

examination an agreement between the government and 
Mr. Aiken was put into evidence in which, among other 
things, he admitted that he had taken money and failed 
to disclose it for writing articles about a list of stocks, 
included in which was the Casa Bella stock. 

THE COURT: what I want to do is to 

point that out to the jury. Mr. Zammas is not on 
trial for that particular matter. Therefore, that 
testimony is to be considered only with respect to the 
intent and knowledge of Mr. Zammas.. 

MR. LOWE: The problem with that, your 

Honor, is that testimony must be considered in another 
sense, because the discussions were part of the planning 
of what happened in this case. 

THE COURT: In addition, yes. We went 

over that before. i remember at the side bar we dis¬ 
cussed it, and we did say it was admissible on two 
grounds: One, as a prior similar act, and two, as 
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a part of this transaction. Mr. Aiken was telling 
us about his participation. 

So I will instruct the jury that that is, 
if they so find, a possible similar act. 

MR. ENTIN: Your Honor, the only thing 

I would suggest, from the proof that was presented in 

the trial, it is not a prior similar act because Mr. 
Aiken testified —— 


THE COURT: I am not going to argue about 

that. I just told you what I was going to do. i 

have gone over it twice in the record and it is my con¬ 
clusion that they might find it is a similar act if they 
believe the testimony of Mr. Aiken. 

You can object after the charge. 

MR. ENTIN: I will object to that. 

MR. BERGER: Your Honor, are you going 

to mention Miss Darnice Gennaro specifically? I f ee i 
her name should be mentioned specifically. That 
happened at the closing. it did not happen — 

THE COURT: There are other witnesses 

that could have been called. what was the other man, 

Goldfarb? 

MR. LOWE: Yes, your Honor. 


MR. BERGER: 


The main problem, your Honor, 
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^ the closing argument of , )r _ 

inference „ ith t he . 

Cn the Jury with reoar^ a. 

and i want th ° Darnice Gennaro 

that npeorficauy covered. 


LOWE; 


Your JI °nor, what i as ked th 
3Uryt0d0 — to make an inference aga • 

** X asked the 

Merger's arc °°" Sid « Aether Mr. 

argument that Mr. Wymbs was 

on evidence and that th ““ based 

that there wasn't any evidence and 

1 Slmpl y Pointed out in re«, 

is somebody who could ^ ^ “ Pr ° VS ifc lf th «e 
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in evaluating his argu ^ ^ 

argument i n which he i s as u 
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^ennaro? 


THE COURT: 


IVhat 1S her name » D-a-r-n-i- ( 


,1R * MERGER: Yes 

s ' ^°ur Honor. 


THE COURT: T win . 

11 lnc lude that. 

MR . LOWE: Tho „ 

Then, srmilarlv th~ 

is entitled to th qovernme 

d to an instruction the 4 , 

• , t,le Jury should draw 

erences only f rom what happene<J ^ ^ ^ 

from what the lawyer said. ~ * nd n0t 

THE COURT: Ne __ 

lve are not goinrr «. 

niore of this. 9 to ta *e any 
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ment. 


THE COURT; Would 


TlUi CLERK: The court abou( . t<> 

the jury. Any spectator who wishes to leaye the 
courtroom mciv do so « , 

y do so. if you Wlsh to remain> plea ^ 

be seated and remain in the courtroom. 

THE COURT: Did the marshal lock the door ? 

THE MARSHAL: Yes, I have. 

THE COURT: Has everyone left the courtroom 

who desires to do so now? 

THE CLERK: Yes, your Honor. 


you make the announce- 


7 


I 
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(Motley, J.) 

THE COURT: Ladies and gentlemen, first 

of all, I want to thank you for your patience and for 
your cooperation in being prompt throughout this trial. 

I would also like to thank you for the careful attention 
which you have given to the testimony and other evidence 
as it has come in. 

Now, I know that in order to serve on the 
jury, each of you has to make some personal or business 


sacrifice in order to do so. 


But I am sure you realize 


now, if you had not realized before, that when you serve 
on a jury you are playing a vital role in the administra¬ 
tion of justice, and that trial by jury is a basic and 
cherished institution in our system. Consequently, 

I an sure that any personal or business sacrifice which 
you had to make in order to serve on this jury you 
were glad to do so in the interest of the fair and im¬ 
partial administration of justice and the preservation 
of the right to trial by jury in our system. 

Before formally beginning the charge, I 
would like to thank the lawyers on both sides for their 
cooperation with the court, and to congratulate each 
of them on the hinh degree of professional skill which 
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I trust that you will bear with me now, 
ladies and gentlemen, and give me that same degree of 
attention which you have given to the testimony and other 
evidence in this case so that you may clearly understand 
the legal principles which you are to apply to the facts 
in this case as you find them. 


As you approach the performance of your 
function in the case, which is to determine the guilt 
or innocence of each of the defendants on trial, please 
remember that it is your duty to weigh the evidence calmly 
and dispassionately, without sympathy or prejudice for 

or against either the government or either of the de¬ 
fendants. 


You must.bear in mind that every defendant 
appearing before this court is entitled to a fair and 

impartial trial, regardless of his occupation or station 
in life. 

The fact that the government is a party 
here, that the prosecution is brought in the name of 
the United States of America, entitles it to no greater 
consideration than that accorded to any other party to 
litigation. By- the same token, it is entitled to 
no less consideration, and that is because all parties, 
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government and individuals alike, stand equal before 
the law. 

There are 12 counts in the indictment, and 
the word "count" is simply another word for charge. 

In other words, there are 12 separate charges made in 
the indictment against each of these defendants. 

Your verdict as to each count must be based solely upon 
the evidence in the case. And as I told you several 
times before, the evidence in a case consists of 
three things: the testimony which you heard from 

the witnesses who took the witness stand; any exhibits 
which were actually received into evidence; and any 
stipulations as to certain facts which the lawyers 
may have entered into and nothing else. Your 
verdict as to each count must be either guilty or not 
guilty, and your verdict as to each count must be unani¬ 
mous. You must consider each count separately, and 
you must consider each defendant separately. 

As the jurors in this case, you are the 
sole and exclusive judges of the disputed fact issues. 
You pass upon the weight of the evidence. You deter¬ 
mine the credibility or believability of the witnesses. 
You resolve such conflicts as there may be in the 
evidence and you draw such reasonable inferences as may 
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and other evidence in the 


With respect to any matter of fact, as I 

have told you previously, it is your recollection and 

your recollection alone which governs. Anything a 

lawyer may have said in the case or anythin, which I 

may have said in the case which does not accord with 

your recollection of the facts is not to be substituted 

in lieu of your own recollection of what the evidence 
shows. 


It is my duty to instruct you as to the 
law applicable to the case, and you should accept the 
law as I State it to you in these instructions and 
apply it to the facts as you find them. The logical 
result of that application is a verdict in the case which 


, * 


as I have said, must be returned as to each defendant 
separately and as to each count separately. 

I want to caution you that you are not 

to single out any one instruction alone as stating the 

law, but you must consider these instructions as a 
whole. 


You are not to assume that I have any opinion 
as to the guilt or innocence of these defendants or as 
to the truth or falsity of any charge made in the in- 
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dictmenft. 

The fact that I have denied motions or 
granted motions in the course of the trial is not to 
be taken by you as an indication that the court believes 
the defendants to be guilty or not guilty, and as I 
believe I told you initially, these rulings had to do 
with questions of law and not with questions of fact. 

If during the course of the trial a 
question was asked and an objection interposed and I 
sustained the objection, you are to disregard the ques¬ 
tion and any alleged facts contained in that question. 
Similarly, if I ruled that an answer be stricken from 
the record, you are to disregard both the question 
and the answer in your deliberations. 

During the course of this charge, I may 
refer to certain facts in evidence or certain exhibits. 
The fact that I do that does not mean I think it is 
the only evidence in the case or the most important 
evidence in the case. That is to say, in determining 
the guilt or innocence of these defendants, you must 
consider all the evidence in the case, all the testimony 
both direct and cross examination, and all the exhibits, 
as well as the stipulations, if there were any, and I 
think there were one or two. 


You must consider, in 
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other words, all the evidence in the case and not take‘any 
mention of any particular fact as important to the exclu¬ 
sion of some ether fact. 

As you well know, with respect to each change 
in the indictment, these defendants who are on trial 
have entered a plea of not guilty to each charge. 

As a result of having done that, a trial jury or petit 
jurv such as you are has been convened, as I told you 
earlier, to determine whether the defendants are 
guilty or not guilty of the charge. 




With respect to each charge, if a defendant 
is to be convicted with respect to a particular charge, 
the government has the burden of proof, and that is to 
prove that the defendant is guilty of a particular 
charge beyond a reasonable doubt. That is a burden 
that never shifts. It remains upon the government 

throughout the entire trial. 

As I told you earlier, in a criminal case a 
defendant does not have to prove his innocence. ‘ On 
the contrary, a defendant in a criminal case is presumed 
innocent of any charge made against him in an indictment. 
Thi-: presumption of innocence was in each defendants 
favor when the trial started. It continued throughout 
the trial and is in his favor even as I instruct vou 
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now. 'This presumption of innocence remains in the 
favor of each defendant during the course of your 
deliberations in the jury room. it is removed only 

if and when, after your deliberation, you are satisfied 
that the goyernment has sustained its burden of proof, 
and that is to prove the defendant guilty of the 
particular charge beyond a reasonable doubt. 

The question which naturally comes up 
is what is a reasonable doubt. The words almost de¬ 
fine themselves. Reasonable doubt is a doubt found 
within and arising out of the evidence in the case, or 
the lack of evidence. it is a doubt which a reason¬ 
able person has after carefully considering all the 
evidence in the case, the kind of doubt which would make 
one hesitate to act. it means a doubt that is 
substantial and not merely shallow. a reasonable 
doubt is one which appeals to your reason, your judgment 
and your common sense and your experiences in life. in 
other words, it is not caprice, whim or speculation. 

It is not an excuse to avoid the performance of an un¬ 
pleasant duty. it is not sympathy for a defendant. 


If, after a fair and impartial consideration 
of all the evidence, you can candidly and honestly say 
that you are not satisfied of the guilt of a defendant whom 
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you are* then considering and that you do not have an 
abiding conviction of that particular defendant*, guilt, 
such a> conviction as you would act upon unhesitatingly 
in important and weighty matters in the personal affairs 
of your own life, then you do have a reasonable doubt, 
and in that circumstance it is your duty to acquit the 
particular defendant that you are then considering. 

On the other hand, if after such a fair and 
impartial consideration of all the evidence you can 
candidly and honestly say that you are satisfied of the 
quilt of the particular defendant you are then considering, 
that you do have an,abiding conviction of that defend¬ 
ants guilt, such a conviction as you would be willing 
to act upon unhesitatingly in important and weighty mat¬ 
ters in the personal affairs of your own life, then you 
have no reasonable doubt, and in that circumstance you 
may convict the defendant. 

A reasonable doubt does not mean a positive 
certainty or beyond all possible doubt, it is 
practically impossible for a person to be absolutely 
and completely convinced of any controverted fact which 
by its nature is not susceptible to mathematical certainty.- 
in consequence, the law in a criminal case is that it 
is sufficient if the guilt of a defendant is established 
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beyond a reasonable doubt, not beyond all 
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possible 


doubt. 


Vou as jurors are the judges of the credi¬ 
bility, believability of the witnesses who testified 

here before you. And you are the judges of the weight 
to be accorded that testimony. 

You know, of course, that there is no 
automatic way to decide who is teliing the truth and 
Who is not. credibility, as I have indicated, can 
be quated with believability and reliability. if 
a witness is credible, you say he is believable and 


reliable. 


If he is incredible, you say he is un¬ 


believable. In other word 3 , there is ■ 

* tnere 18 nothing mysterious 

about these words. 

Now, by what yardstick are you to judge the 
credibility of the witnesses? Each of you has given 
careful attention -o the testimony of the witnesses as 
it came from the witnesses themselves. y ou observed 
the witnesses. issues of fact are presented for your 
determination. An issue of fact is presented, for 
example, when one witness testifies a certain event 
occurs and another witness testifies that it did not 


occur. 


To a la^ge extent the resolution of the 


disputed fact issues depends upon the credibility which 
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testimony and the sup¬ 


port or lack of support of their testimony received 


from other evidence in the case. 


Your duty is to decide the disputed issues 
of fact. In doing so, use your logic, your reason 
and your common sense, and do not be sidetracked or di¬ 
verted or distracted by what you consider to be a minor 
or insignificant detail or irrelevancy or by what you 
consider to be an appeal not to your reason or your 
logic but to mere sentimentality or unthinking passion. 

I repeats use your common sense. 

You should carefully scrutinize all the 
testimony given, both direct and cross examination, 
the circumstances under which each witness has testified, 
and every matter in evidence which tends to show whether 
a witness is worthy of belief. Consider each witness' 
intelligence, motive, state of mind, demeanor and 
manner while on the witness stand. Consider the 
witness' ability to observe the matters as to which he 
has testified, and whether he impresses you as having 
an accurate recollection of these matters. Consider 
also any relation a witness may bear to either side of 
the case and the extent to which all and each witness 
is supported or contradicted by other evidence in the 
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Inconsistencies or discrepancies in the 
testimony of a witness or between the testimony of differ¬ 
ent witnesses may or may not cause the jury to discredit 
such testimony. Two or more persons witnessing an 
incident or transaction may see or hear it differently. 

An innocent misrecollection, like failure of recollec¬ 
tion, is not an uncommon experience. I„ weighing 

the effect of a discrepancy in the testimony, always 
consider, whether it pertains to a matter of importance 
or an unimportant detail, and whether the discrepancy 
results from innocent error or intentional falsehood. 

In determining credibility and weight to 
be given to the testimony of any witness, you should 
consider the testimony of the government's witnesses. 

The mere fact that they mav be employees of the 

government entitles them to no more and no less considera¬ 
tion than any other witness. Hor should you be 

influenced by the number of witnesses a side has called 
or the number of documents received in evidence, because 
it is the quality of the testimony and other evidence 
which counts, not the quantity. 

After making your own judgment, you will 
give the testimony of each witness such credibility, if 
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If you find that 


any witness and this applies to all witnesses who 


testify ~ has wilfully testified falsely as to any 
material matter, you may reject the entir( testimony 
of that witness or you may -ccept such part or portion 
as commends itself to your belief or which you find is 


corroborated by other evidence in the case. 


You must realize, I am sure, that in many 
prosecutions for crime the government is frequently called 
upon to use as witnesses in the case persons who may 
be accomplices or who are accomplices. Often it has 
no choice. This is particularly so in cases where 
it appears that two or more persons have been involved 
in a joint criminal venture. Frequently it happens 
that only the members of the arrangement or venture have 
evidence which is relevant to and is important in a 
case. If accomplices could not be used, there are 
many cases where there is real guilt and where convic¬ 
tions should be had, but where convictions would not 
otherwise be obtainable except throuqh the testimony 
of these accomplices. 


During the course of the trial you have 

\ 

hearr the testimony of persons, particularly Mr. Aiken, 
who testified concerning his involvement in the crimes 
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charqed in the indictment. How, hr is a person, 

therefore, who is an accomplice. Under the law, for 
one to be an accomplice he must have been involved in 
the commission of the crime or crimes with which a de¬ 
fendant is charqed. lie must be a participant in 

that crime or crimes. An accomplice does not become 
incompetent as a witness because of his participation 
in a criminal act charqed. His testimony is not to 

be rejected unless the jury thinks it has no weight. 

Like anv other.testimony, it is to be considered and 

5 < . - 

dealt with by the 12 men and women who are the triers of 

* 

the fact. Such evidence is pronerlv considered 

with care and scrutiny, checked up with the other facts 
in the case, and given appropriate weight. 

The testimony of an accomplice alone, if 
believed by you, may be of sufficient weight to sustain 
a verdict of guilty even though it is not corroborated 
or supported by other evidence in the case. You should 
keep in mind that the testimony of an accomplice, as 
I have said, is always to be received with caution 

and weiqhed with great care. 

You are instructed that in weighing the tes¬ 
timony of government witnesses who have testified here 
for the government, you may take into consideration any 
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motive the witness nay have when testifying for the 


government. 


In addition, I want to point out ~ and I 
am sure vou know from the testimony — that one oi the 
witnesses, again Mr. Aiken, testified that he had 
pleaded guilty to a count in this indictment and has 
not yet been sentenced. And I believe there are other 
witnesses who testified that they had pleaded or 
expected to plead guilty to criminal charges. These 
facts dc not disqualify the testimony of these men, but 
these facts may well affect the weiqht you give their 

testimony in judging the guilt or innocence of these 
defendants. 


There were also witnesses who testified here, 
for example, Mr. Pericles Constantinou and Mr. Aiken 
and Mrs. Aiken,who testified that they had previously 
testified falsely under oath. In other words, they 

admitted to perjury. And again I want to point out 
that with respect to this, the testimony of an 
admitted perjurer must also be considered with caution 
and weighed with great care and checked ud with the 
other facts in the case. 

Evidence that a witness has been convicted 
in the past of certain crimes may also be considered 
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by ym-'in determining the credibility of a witness. 

By this I mean that you may consider the prior 

conviction in determining whether the witness is 
worthy of belief. 

The law requires every witness in a criminal 
case to -nsver all questions properly put to him. unless 
the court rules that he is privileged to answer on the 
Fifth Amendment or other grounds. 

The court ruled that the witnesses Stanley 
Pertauttar and Robert Wymbs, 1 believe, at least those 
two, could refuse to answer certain questions asked of 
them by defense counsel if they believed that their answer 
to a particular question might tend to incriminate them. 
Now. as l have said, this is a privilege provided, 
every person in our society by the Fifth Amendment 
to the Conatitution, and is known as the privilege against 
celf-incrimination. Pertautter and Wymbs asserted 
this privilege and refused to answer certain ques¬ 
tions. The fact that a witness refuses to answer a ques¬ 
tion on the ground of self-incrimination may also 
be considered by you in determining the credibility of 
that witness and the weight his tectimony deserves. 

The indictment names three persons, and when 
I get to reading the indictment, you win see that three 
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parsons' are named, Mr. Aiken in addition vo the two 
defendants, but only two defendants, Mr. Zammas and 
Mr. Rodman, are on trial before you. Consequently, 
it is their guilt or innocence which you nave to de¬ 
termine in returning your verdict. Although, as 
you realize, in determining the guilt or innocence of 
Mr. Rodman and Mr. Zammas, it will be necessary for you 
to consider the participation of others, such as Mr. 


Aiken. 


I want to emphasize, therefore, that in the 
determination of innocence or guilt, you have to bear 
in mind that guilt is personal. The guilt or inno¬ 

cence of a defendant on trial before you must be determined 
separately with respect to that defendant. it must 
be based solely on the evidence presented against him, 
or the lack of evidence. That is to say that the fact 
that Mr. Aiken has pleaded guilty to a count in 
this indictment is not evidence that Mr. Zammas or Mr. 
Rodman are also guilty. a plea of guilty by one 
person that he is guilty is not evidence that somebody 
else is guilty; As I have said, the guilt or inno¬ 
cence of these defendants must be based solely on the 
testimony and the .exhibits and the stipulations in this 
case. Therefore, the guilt or innocence of these 
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defendants is „ ot to be i„, lu . nC ea by the fact that 
Mr. Aiken has already pleaded guilty. 

There are two classes of evidence recognized 

and admitted in courts of Justice, upon either of which 

you may find an accused guilty of a crime. One is 

called direct evidence, the other is called circumstantial 
evidence. 

Direct evidence tends to show the fact in 
issue without need for any other amplification, although, 

of course, there is always the question whether that 
evidence is to be believed. 

Circumstantial evidence on the other hand, 
tends to show other facts from which the fact i„ i SSU e • 
may reasonably be inferred. Circumstantial evidence■ 
is that evidence which tends to prove the fact in lssua 

by proof of other facts which have a legitimate tendency 

to lead the mind to infer fhaf * 

mrer that the facts sought to be 

established are true. 

It is not necessary that the participation 

of a defendant be shown by direct evidence. The 

defendant's connections to a w 

ns to a crime charged may be inferred 

from such facts and circumstances in evidence as would * 

legitimately tend to support such i n ,. r .„ c .. 

Knowledge and wilfulness and intent of a defendant need not 
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be proved by direct evidence. Like any other fact ’ 

in dispute, it nay be established and proved by cir¬ 
cumstantial evidence, that is, proof of other facts 
from which a defendant's state of mind may be proved. 

In every criminal case it is necessary for 
the government to prove beyond a reasonable doubt that 
a defendant on trial had the necessary criminal knowl¬ 
edge, wilfulness and intent. Questions concerning 
a defendant's knowledge, wilfulness and intent involve 

proof of^ a pendant's state of mind at the time of the 
alleged crime. 

Now, it is obviously impossible to prove 
directly the operation of a defendant's mind because you 
cannot look into a person's mind and see what hi s or 
her intentions are or were. But proof of the circum¬ 
stances surrounding a defendant's activities may well 
supply an adequate and convincing basis for finding that 
a defendant acted knowingly, wilfully and intentionally. 

In other words, the actions of a defendant 
must be judged in their time and place. Just as the 
full meaning of the word is conmonlv understood only 
in relation to the other words in a sentence or in its 
context, so the meaning of a particular afct Or conduct 
on the part of a defendant may depend upon the circum- 
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stances,surrounding that act or conduct. 

In determining the issue of knowledge, wilfully 
or intent, you are entitled to consider any statements 
in evidence made by the defendant and any acts in evidence 
allegedly done by the accused, and all other facts and 
circumstances in evidence which may aid you in determin¬ 
ing the defendant’s state of mind. You may consider 
such things as the age, background, occupation and 
experience of a defendant, and whether these facts make 
it likely or unlikely, probable or improbable that a 
defendant fully and precisely understood what he was 

doing in regard to a transaction and where relevant in 
relation to others. 

As I told you when you were being selected, 
and before the trial here commenced, an indictment is 
not proof or evidence, it is merely an accusation. 

It is a technique or method or procedure which we employ 
in our system whereby persons are accused by a grand 
jury of crimes and ’then they are brought into court where 
their guilt or innocence is determined by a petit jury 
or trial jury such as you are. Therefore, the indict- 
m -i ,which I am about to read to you in this case, 
is not proof or evidence. it should not be considered 

by you as proving or tending to prove any of the 
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crimes Charged. 

As 1 have told you, with respect to each 
cri.„e the government has the burden of proving that the 
charge is made against the defendant and that the defend¬ 
ant is guilty of that charge beyond a reasonable doubt. 
Abd as I have told you, the indictment here contains 
12 counts and the defendants have pleaded not guilty, 
and in thus denying their guilt, the defendants have 

put in issue the essential elements of each crime 
charged. 

What I am going to do is to read, therefore, 
the indictment, and then I am going to tell you or 
enumerate for you each of the elements of the crime 
charged which you must find that the government has proved 

beyond a reasonable doubt before you can find a defendant 
guilty of that charge. 

If you find that the government has failed 
to prove any one of those elements, then ofcourse you 
must acquit the defendants. 

Turning to the indictment, therefore, I 
will read the indictment and the indictment is in two 
parts essentially. it is a group of six char,... 

The first six charges charge a violation of the mail 
fraud statute. The second group of six charge, charge 
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a ‘violation of one or our federal securities laws. 

The indictment reads as fellows: 

"The grand jury charges" — and this is with 
relation to the first six counts: 

"!• At all times relevant herein, Power 


Conversion, Inc., a New York corporation, with prin¬ 
cipal offices at 70 Mac Questen Parkway South, Mt. 
Vernon, New York, the common stock of which was 


publicly traded on the over-the-counter market, was a 
manufacturer of lithium cells and batteries. 

"2. At all times relevant herein. Value 
Lr'ne Selection and Opinion was part of the Value Line 


Investment Survey published by Arnold Bernhardt 
& Company, Incorporated, a registered investment ad¬ 
visor, with principal offices at 5 East 44th Street, 
New York, New York. 


"3. At all times relevant herein, William 
Eric Aiken was the editor of Value Line Selection and 
Opinion. 

"4. At all times relevant herein, William 
Rodman was a registered representative and trader for 
C. I. Oren & Company, Incorporated, a registered 
broker-dealer with principal offices at 39 Broadway, 

New York, New York, which was making a market in the 
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common Btock of Power Conversion, 


Incorporated. 
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5 * At all times relevant herein, 
Thomas Zammas was a seif-employed securities dealer. 
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•6. At all times relevant herein, William 
Rodman and Thomas Zammas were dealing in the common stock 
of Power Conversion, Incorporated. 

7. On or about September 29, 1972, in the 
Southern District of New York and elsewhere, the defendant., 
william Eric Aiken, William Rodman, and Thomas.Zammaa, 
unlawfully , wilfully and knowingly, having devised and inter < 
ing to devise a scheme and artifice to defraud Arnold 
Bernhardt & Co., Inc., the subscribers and reader, of 
Value Line Selection and Opinion, and he owners and poten¬ 
tial purchasers of common stock of Power Conversion, Inc., 
and to obtain money and property by means of false and 
fraudulent pretenses, representations, and promises, and 
for the purpose of executing said scheme and artifice to 
defraud and attempting so to do, did cause to be delivered 
by mail, according to the directions thereon, certain matter 
to be sent and delivered by the post office department. 

M 

8. It was a part of said scheme and ^r.tifice 
to defraud that that (a) defendants William Rodman and 
Thomas Zaitmas, who were dealing in the common stock of 
Power Conversion, Incorporated, and promoting the .ale 
thereof, would and did secretly pay a $15,000 bribe to the. 
defendant Eric Aiken in return for which the defendant 
Eric Aiken agreed to write and publish an article in 
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Park Avenue, New York, New York, 10002. " 
first count, "the addressee. 

The SeC ° nd COUnt * ives the addressee New YorJ 
InSUra " Ce C ° mPany ' «•». Brown, Jr., president, 

51 Madison Avenue, Noon, 1304, New York, New York, 10010. 

count 3, addressee: E.P. Hutton i Company, 
Incorporated, 1 Battery Park Plaza, New York, New York, 100J4 

Count 4. chemical Bank, New York Trust Compan 
277 park Avenue, New York, New York, 10017. 

Count 5. Missouri National Insurance Ohio, 

19 Rector street. New York, New York, 1«006. 

count 6. Loeb, Rhoades 4 Co., 375 Park 

Avenue, and it looks like "ste" 

£>te which may stand for 

"station," 2301, New York, New York, 10022. 

And the indictment cites Title 18, united state] 
Code, Section 1341 and 2. 

Now, section 1341 of Title 18 reads as follows: 
"Whoever having devised or intending to devise 
any scheme or artifice to defraud or for obtaining TOn ey 

by means of false or fraudulent pretenses, representations 
or promises for the purpose of executing such scheme or 
artifice or attempting to do so, places in any post office 
or authorized depository for mail matter, any matter or 
thing whatever to be sent or delivered by the postal servicl 
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or knowingly cauws to be Slivered by moil, according 

to the direction thereon, any such matter or thing, shall 
be guilty of a crime. " 

Now, in order to find a defendant on trial 
before you guilty of mail fraud statute, you must find the 
Government has established beyond a reasonable doubt each 
of the following elements: 

1. That on or about the date alleged in the 
indictment, the defendants under consideration devised or 
intended to devise a scheme or artifice to defraud or to 
obtain money by fraudulent pretenses or representation. 

2. That the defendants did devise or became 
a party to such a scheme or artifice, knowingly and 

wilfully, with knowledge of its fraudulent naturr, and with 
intent to defraud. 

3. That for the purpose of executing the schei 
or artifice that the defendant did use or caused another 

to use the mails. 

As you gathered by my reading of the indict¬ 
ment, all of the first six counts charge a violation of the 
mail fraud statute in that each of the six firms or 
individuals listed in Counts 1 through 6 allegedly were 
mailed a copy of.Value Line of September 29, 1972, as 
alleged in the indictment. 
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NOW I am going to tell you ^ d#t>u 

about each of these, something about u-ch of these three 
elements which X have just read, which you must find that 
the Government has established before you can find a 
defendant guilty of any of these mail fraud charges. 

The first element of the offense is the exi.tenj. 
of a scheme or artifice to defraud. The language d.scrib- 
ing « is first element is almost self-explanatory. 

A scheme or artifice is merely a plan for 

accomplishing an objective Ft-a.,h * = 

J * Fraud is a generic term which 

embraces all of the multifarious meane uhlch huMn 
can devise and which are resorted to by one individual 
to gain an advantage over another by false misr.present.tiojs, 
suggestions or by supression of the truth. Thus, a scheme 
to defraud is merely a plan to obtain money or property 
or some advantage of value by trick or deceit. 

With respect to the second element, that is, 
that you must find that the defendants devised or became 
a party to a scheme or artifice, knowingly and wilfully. 

With knowledge of its fraudulent nature and with intent to 

defraud, you must find, as I indicated, that the defendant 
acted knowingly and wilfully. 

* 

In other words, x want to emphasize this point, 
that in order to convict a defendant on any count, you must 
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find beyond a reasonable doubt that he acted unlawfully, 
knowingly and wilfully. 

Now, unlawfully obviously means contrary to 
law. An act is done knowingly if it is done voluntarily 
and purposely and not because of mistake, accident, 
mere negligence or other innocent reason. 

An act is done wilfully if it is done knowingly, 
deliberately, intentionally and with an evil motive or 
purpose. 

In determining whether a defendant has acted 
wilfully, it is not necessary for the Government to estab¬ 
lish the defendant knew that he was breaking any particular 
law or any particular rule. It must, however, prove a bad 
purpose or motive on the part of the defendant. Knowledge 
and wilfulness and intent of a defendant need not be proved 
by direct evidence, as I told you earlier, like any other 
fact in issue, it may be established by circumstantial 
evidence as I previously defined that term for you. 

Now, with respect to the defendant Zaitmas, thero 
was testimony by Mr. Aiken to the effect that he had init¬ 
ially refused to involve himself with Mr. .Zainnas in the 
charges made in this indictment because he had previously 
been involved with Mr.Zammas in another similar kind of 
situation. 
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‘ ' with respect to that, I want to point out 

that Mr.Z anmas is not on trial for that particular 

matter and I believe Mr. Aiken referred to that as the 
CasaBella matter. 


Now, with respect to that testimony , if you 
believe the testimony of Mr. Aiken with regard to that, 
you may consider that in determining whether Mr.Zanroas 
acted with guilty knowledge or unlawful intent on the 
charges before you. 


But,again, I point out that in considering that 


testimony, you may consider that testimony only with 


respect to the question of whether Mr. Zammas acted knowing 
and wilfully and intentionally. 

The final element of the mail fraud charge is 
that for the purpose of executing the scheme or artifice, 
you must find that the defendant used or caused another 
to use tne mails. In order to constitute a violation of 


y 


the mail fraud statute, the use of the mails must be in 


furtherance of the scheme to defraud. The mail fraud 
counts which are being submitted to you each charge a 
separate use of the mails. The gist of this crime is the 
use of the mails and each separate use of the mails in 
furtherance of the scheme constitutes a separate and 
distinct offense. 
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* ' Tt 18 n °t necessary for the Government to 

prove defendant actually placed any of the items listed 
in the indictment in the mail. it is sufficient for the 
Government to prove that the defendant caused a mailing 
to be made in the ordinary course of business, which 
mailing was made in furtherance of the scheme. If the 
defendant is found by you to have taken steps which he 
knew or could reasonably have foreseen at the time, would 
naturally and probably result in the use of the mails, 
then he has caused the mails to be used. 

And, it is sufficient if the items charged in 
the indictment were mailed by an agent of the defendant or 
by someone who relied upon the defendant's representations 
in furtherance of the scheme to defraud. 

It is not necessary that the Government prove a:s 
to each defendant that he knew of or participated in the 
mailing of the various items set forth in Counts 1 through 
6 of the indictment. It is sufficient if you find that 
he participated in the scheme to defraud in some measure, 
as I have already instructed you, and could reasonably have 
foreseen that the mails would be used. 

Under such circumstances, the mailing is 
chargeable to him, whether or not he knew of it. 


The Government, as I have told you, has the 
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burden >of proving these essential elements, but it is not 
necessary to prove that every step of the scheme was 
accomplished. The crime is complete, that is, the crime 
of mail fraud is complete when the scheme is conceived and 

the mails are used in an attempt to defraud or to execute 
the scheme. 

Thus, in order to come within the terms of the 
mail fraud statute, it is not necessary that anyone be 
deceived. The offense is committed when the scheme has 
been devised and in pursuance of the scheme the mails have 
been used. Here the Government need not show that anyone 
actually relied on the Value Line article. if the defend¬ 
ants caused the article to be published as part of a delibej 
ate scheme to defraud or to obtain money or property by 
false representations intending others to rely upon it and 
set in motion steps that would normally be expected to lead 
to the use of the mails and the mails were in fact used, thj 
would be sufficient. 

Because a crime is a scheme and not the result 
of the scheme, I instruct you that in order to convict, 
it is not necessary for you to find that the defendant 
rea ^i ze d any gain whatsoever from the whole episode. It 
is not necessary that the intended victims suffer any loss 
whatsoever. The question is, did the defendant Knowingll 
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devise a scheme to defraud and did he use or cause to be 
used the mails in furtherance of the scheme. 

If and when the existence of the scheme or 
artifice charged in the indictment and the participation 
of any or all the defendants in such a scheme or artifice 
has been found, then the acts done and the statements 
"ade by any person found by you to be a party to the scheme] 
whether or not such person is a defendant, may be considers^ 
as to any defendant whom you find has been a party to | 

the schema 'even though such qcts and declarations may 
have been made in the absence of the defendant and without 
the knowledge of the defendant, provided that such acts 
were done and such statements were made by a co-schemer 
within the scope of the scheme during its continuance and 
in furtherance of its illegal purpose and common objective. 

Now again, with regard to each count, that is, 

1 through 6, if you find that the Government has failed 
to establish any one of the three elements which I have 

just enumerate d and discussed, beyond a reasonable doubt, | 
then you must acquit the defendant 

j 

If, on the other hand, you find that the Govern-j 
ment has established each and every one of these elements 
beyond a reasonable doubt as to the particular defendant, 
you are then considering,you may find the defendant guilty. 


T »[»niTCK IK rnlKTUnl «|i 
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Now we come to the next group of counts in 
the indictment, Counts 7 through 12. 

The indictment with respect to those counts 
reads as follows* 

"The grand jury further charges: 

"1. On or about September 29, 1972, in the 
Southern District of New York and elsewhere, the defendants 
William Eric Aiken, William Rodman and Thomas Zammas, 
unlawfully, wilfully and knowingly, by the use of the 
mails, ;as.hereinafter set forth, did cause to be published 
and circulated an article in the September 29, 1972 issue 
of Value Line Selection and Opinion describing the common 
stock of Power Conversion, Incorporated, without disclosing 
in any way a $15,000 bribe paid as consideration for said 
article to the defendant William Eric Aiken by the 1 

defendants William Rodman and Thomas Zammas, who were 
dealers in the stock of Power Conversion, Incorporated. I 

f 

"2. On or about September 29, 1972, in the ! 
Southern District of New York, William E. Aiken, William 

I 

I 

Rodman, Thomas Zammas, the defendants, unlawfully, 
wilfully and knowingly, did cause the September 29, 1972 I 
issue of Value Line to be delivered by mail to the persons I 
hereinafter set forth in Counts 7 through 12." 

In Counts 7 through 12 the same persons who are! 


25 
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named as in Counts 1 through6 are again named: Count 

7: First National City Bank, 399 ParkAvenue, New York, 

New York, 10022. 

8. New York Life Insurance Company, Mr. R.M. 
Brown, Jr., president, 51 Madison Avenue, Room 1304, New 
York, New York, 10010. 

9. E. F. Hutton & Co., Incorporated, One 
Battery Park Plaza, New York, New York, 10004. 

10. Chemical Bank New York Trust Company, 

277 Park Avenue, New York, New York, 10017. 

11. Missouri National Insurance Ohio, 19 
Rector Street, New York, New York, 10006. 

12. Loeb, Rhoades & Company, 375 Park Avenue, 
STE. 2501, New York, New York, 10022. 

And the indictment cites Title 15, United State: 
Code, Sections 77Q(b) and Section 2. 


as follows: 


Section 77Q(b) which I have cited, reads 


"It shall be unlawful for any person by use of 


any means or instruments oi transportation or communication 
of interstate commerce or by use of the mails to publish, 
give publicity, cr circulate, any notice, circular, adver¬ 
tisement, newspaper, articles, letter, investment service oi 
communication which though not purporting to offer a 
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security for sale, describes such security for a considera¬ 
tion received or to be received,d irectly or indirectly, from 
any issuer, underwriter or dealer without fully disclosing 
the receipt, whether past or prospective for such con- 
sideration and the amount thereof." 

This section, which I have just read to you, 

770(b) is particularly designed to meet the evils of 
the tipster sheet, as well as articles and newspapers or 
periodicals that purport to give an unbiased opinion, but 
which opinions are in reality bought and paid for. 

In order to find a defendant on trial before yon 
guilty of violating that statute, it is necessary for you 
to find that the Government has proved beyond a reasonable 
doubt each of the following four elements of that crime: 

First, that a person by use of the mails has published or 
circulated an article describing a security. 

Second, that consideration for such publication 
or circulation has been received or promised from a * 
dealer. 

Third, that there has been no disclosure of the 

payment made or promised or the amount of such considera¬ 
tion. 

Fourth, that the article has been wilfully 
and knowingly circulated. 


/ 
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Now, again with respect to Counts 7 through 


12, they all charge a violation of that statute. 

I am going to discuss in a little greater 
detail each of those four elements. The first element, 
use of the mails to circulate an article, 1 have already 
instructed you that in prosecutions for using the mail, to 
defraud, it is not necessary for the Government to prove 
that any of the defendants actually placed the article 
in the mail, it is sufficient for the Government to 
prove that the defendant caused a mailing to be made in the 
course of business. It is enough that the defendant toot 
steps which he knew at the time might naturally and probablj 
result in the use of the mails. 

in this respect you must bear in mind the charge 
which I just gave you in connection with the mail fraud 
statute, and the use of the mails. 

The second element: Receipt or promise of 
consideration from a dealer. in order to find a 
defendant guilty of the second element of a crime, it is 
necessary that the Government prove beyond a reasonable 
doubt that a promise to pay consideration has been offered 
by a dealer, to have the avticle Power Conversion published 
In this case the Government contends that the 
defendants .Rodman and Zammas promised a consideration 
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to Erie Aiken for publishing the Power Conversion article. 
The Government contends that the consideration was 
$15,000 in cash, plus some Power Conversion options. 

The Government contends that at the time the 
money was promised to Aiken, the defendants Rodman and 
Zammas were both dealers, within the contemplation of the 


statute. 


In order to find the defendants guilty you 


must find beyond a reasonable doubt that they were dealers. 

The law defines a dealer as any person who 
engages either for all or part of his time, directly or 
indirectly, as agent, broker or principal, in., the business 
of offering, buying, selling or otherwise dealing or trad¬ 
ing in securities issued by another. 

I charge you as a matter of law that the comnon 
stock of Power Conversion, which was the subject of the 
article in question in this case is a security within the 
meaning of the statute which I just read to you. 

The third element: Non-disclosure. If you 
find that money or other consideration has been promised 
or paid for an article which will be circulated by 
mail, then you mast determine whether the promise or amount 
of consideration has been made public or disclosed. 

If you find that the money was transferred secretly, that 
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Will be sufficient to satisfy the third element. 

The fourth element is that the defendants I 

acted wilfully and knowingly. 

I have already described or defined those terns 
for you in connection with the mail fraud statute. 

There has been some reference to the motive 
of the defendant to violate the laws with which he is 
charged. I charge you that proof of motive is a necessary 
element of the crime of which the defendant is charged. Priof 
of motive does not establish guilt or does it establish | 
that the defendant is innocent. if the guilt of the defend¬ 
ant is shown beyond a reasonable doubt it is immaterial I 
what the motive for the crime may be or whether any motive 
be shown, but the presence or absence of motive is a cir¬ 
cumstance which the jury may consider as bearing on the 
intent of the defendant. 

Again, with respect to each ount, if you find 
that the Government has failed to establish any one of the 
essential elements of the crime of touting, that Ihave Just 
enumerated for you, beyond a reasonable doubt,: you must 
acquit the defendant of the particular charge which you 
are then considering. 

If, on the other hand, you find that the Govern-! 
ment has established each of these four- elements beyond 
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a. reasonable doubt as to the particular del ndant you 


are considering, you may find the defendant guilty. 


Now, With respect to the nail fraud count, and 


Withr spect to the touting statute, the indictment cites 


Title 18, United States Code,Section 2 , as also being 


violated by the defendants with respect to those charges. 


That statue reads as follows: 


"Whoever commits an offense against the United 


States or aids, abets, counsels, commands, induces or 


procures its commission, is punishable as a principal. 


Then the statute reads: "Whoever wilfully caus< 


an act to be done which if directly performed by him or 


another would be an offense against the United States 


is punishable as a principal." 


That is known as the aiding and abetting statute 


Accordingly you may find a defendant guilty 


of a mail fraud count or a touting statute violation. 


if you find beyond a reasonable doubt that another person 


wilfully committed the offense and that the defendant 


whom you are then considering,a ided and abetted the com¬ 
mission of that offense, or that the defendant you are 


considering caused the crime to be committed by an innocent 


agent. 


Now, there is no precise rule as to what acts 
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a.defendant must perform in order for you to find that 
ha 13 an aider and abettor. It is enough that you find a 
defendant knowingly associated himself in some manner with 
the illegal venture, actually participated in it as some¬ 
thing that he wished to bring about or that he sought by hij 
action to make it succeed. 


In this connection you may consider whether 
the defendant had a stake in the venture. l„ other words, 
the law is that one who aids and abets another or causes 
another to commit an offense, with knowledge of the unlawful 
nature of the offense, is just as guilty of that offense 
as if he committed the offense himself. 


To find a defendant guilty of aiding and 
abetting you must find something more than mere knowledge 
on his part that a crime is committed. Thus a mere 
spectator of a crime is not a participant. Consequently 
in order to find a defendant guilty of aiding and abetting 
you must find that this defendant with knowledge of the 
unlawful purpose in some way associated himself with the 
illegal activity, that he knowingly participated in it 
as something he wished to bring about and he knowingly 
by his actions endeavored to make it succeed. 

Now, the law does not compel a defendant in 
a criminal case to take the witnes 


s stand and testify, and 
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no presumption of guilt may be raised and no inference 
of any kind may be drawn from the failure of a defendant 
to testify; as stated before, the law never imposes upon 
a defendant in a criminal case the burden or duty of 
calling any witnesses or producing any evidence. 



I 


If the Government has failed to call a witness 
who is equally available to both sides, you may not draw 
an inference that his or her testimony would have been 
unfavorable to the prosecution. There is no presumption 
against the Government from its failure to call witnesses 
if it should appear to you that their testimony would be 
merely cumulative or repetitious and have no greater value 
than of witnesses who have testified. 

The law does not impose upon a defendant, as 
I have said a moment ago, the duty to call as witnesses 
any persons who are shown to have been present, such 
as Dai nice Gennaro, who was mentioned yesterday, any persons 
involved in the evidence, or who appear to have knowledge 
of the matters in question, thus no inference may be 
drawn against defendants for failure to call such witnesses 
Both sides have the right to interview witnesses at any 
time before the trial and subpoena witnesses to request their 
to be in court. The jurors should always bear in mind, 
as I have said, that the law never imposes upon a defendant 
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the duty or burden of calling any witnesses. 

Now,1 aiies and gentlemen, the roost important 
part of this case is the part which you now as jurors are 
about to play, because it is for you and you alone to 
decide whether a defendant who is on trial before you is 

either guilty or not guilty as to a particular count in the 
ind ictment. 


I know you will try the issues that nave been 
presented to you according to the oath which you have 
taken as jurors. In that oath you promised that you would 


well and truly try the issues joined in this case and 


a true verdict render. 

I suggest to you that if you follow that oath 
and try the issues, without combining your thinking with 
any emotions, then * you will arrive at a true and just 
verdict. 


It must be clear to you that once you get into 
an emotional state and let fear, prejudice or bias or sympathy 
interfere with your thinking, then you will not arrive at 
a true and just verdict. 

As you deliberate, ladies and gentlemen, please 
be careful to listen to the opinions of other juors as well 


as to ask for an opportunity to express your own views. 


No one juror holds the center stage in the jury room and 
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no. one Juror may control or monopolise the deliberations. 

If, after listening to your fellow Jurors and i: 
after stating your own view you become convinced that your 
view is wrong, do not hesitate because of stubbornness 
Of price of opinion to change your view. 

On the other hand, do not surrender your honest 
conviction solely because of the opinion of your fellow 
jurors because you are outnumbered. 

Under your oath as jurors, you are not to be 
swayed by sympathy. You are to be guided solely by the 
evidence int he case and the crucial hard core question 
that you must ask youselves as you sift through the evidence 
is, where do you find the truth? This is a quest for 
truth. That is what a trial is. it is not a battle of 
witnesses. It is not a contest of salesmanship and it is 
not a contest in personalities. The only tiiumph in 

any case, whether it be civil or criminal, is whether or not 
the truth has triumphed. 

If it has,then justice has been done. if 
not, justice will not have been done. 

As I have said before, you are to determine 
the guilt or innocence of «ach defendant solely on the 

basis of the evidence, and the instructions which I have 
just given you. 
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‘ ' N o w / the jury is not to consider or in any 

way to speculate about the punishment which a defendant 
may receive if he is found guilty. The function of a 
jury is to determine the guilt or innocence of a defendant 
on the basis of the evidence and the Court's instructions. 

It is for the Court or the Judge alone who has the duty of 
determining the sentence, if there is a conviction, so 
that that matter of punishment or possible sentence should 
not enter into your discussions. 

You must return a verdict, as I have said, as 
to each count in the indictment. The form of your verdic : 
as to each count is either guilty or not guilty. 

You may return a verdict of guilty as to each 
count. You may return a verdict of not guilty as to each 
count. 


You may return a verdict of guilty as to 3 ome 
counts, and a verdict of not guilty as to others. 

If you are not able to agree on a verdict as to 
particular count or as to several counts, you may not com¬ 
promise about finding the defendant guilty on certain 
counts and not guilty as to others. The verdict on each 
count must be unanimous and must reflect the conscientious- 
convictions of each and every one of you. 

When you retire to the jury room to deliberate 
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you may send for any exhih,«-„ , . 1 197 

or h y hlbltS “ hlch desire to review 

have any of the testimony read back y 

that you are not to reveai th ln " rU ' 

VM1 the Sta " d1 "* «* the jurors, 

a ls ' the s Plit of the vote f or 
. , te f ° r an y verdict to anyone 

including the Court at that i-i , 

Lime during deliberation. 

Now will counsel for fho 

Parties approach 

the bench in the robing room. 

(In the robing room.) 

THE COURT: Mr. Beroer h 

. . r9er ' d ° ^ have any excep¬ 
tions to the charge? P 

MR. BERGER: y, a «, t « 

- S ' 1 except to the rejection 
every destruction requested by the defend 
r ala „ J e defendant Rodman, and 

also except specifically to 

, h „ permitting the jury to have 

transcript, if they should call for it. 

THE court: The transcript? 

MR. BERGER: I thought that T h 

hat 1 he «d Tour Honor 

say shouJd they call for th» r 

for the transcript they may be able 

to have it- ▼ 


. - — may De able 

to have it r ok • 

1 object to that. 

the court: ho. x didn't say that. Read wh, 
said at the end, Mr. Reporter. 

(Record read.) 

THE court: Anything further? 

MR.BERGER: T wmii^ i . 

t h ° Uld 1USt ]oi " ^ objection 

to be made by Mr. Entin and his associates h 

associates, because they 
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ware taking notes. We had discussed previously they 
would be enumerating them. 

THE COURT: All right. 

MR. KIMLER: Your Honor, we have several as 

to I believe Government's request No. 19, which your Honor 
gave, listing the elements of touting violation and par¬ 
ticularly the third element. We strenuously object to 
that charge in that it has notning to do with it. " But 
there has been no disclosure of the payment--" that is 
not quite the law. There must be intent involved in the ron- 
disclosure and we would object to that. 

We strenously object to No. 24 of the Govern- ’ 
ment's request which your Honor gave which reads that if we 
find the money was transferred secretly that would be 
sufficient to satisfy the third element. We object to 
that. That is almost tantamount to directing a verdict 


of guilty 


We have several other objections we would like 


to enumerate for the record. I believe our good faith 
instruction request, Number 9, was not given, and we 
believe that is a legitimate defense and the charge should 
be given. We strenuously object to the charge, relating, 
to Casa Bella and defendant Zammas. 


25 


I believe during the course of the trial there 
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were several objections made to that and we don't believe 
that should have been brought up. The charge on publica¬ 
tion although your Honor indicated yesterday — that was 
Request 21 — wasn't given. 

THE COURT: What was that again? 

MR. ENTIN: Our Request 21, which your Honor 

indicated you would give. 

THE COURT: How does it read? 

MR.K IMLER: i didn't get a chance to pick it 

up — 

THE COURT: About somebody who publishes? 

MR. ENTIN: That it has to be published and 

it defines publication and publisher, and your Honor 
indicated you would give it. 

THE COURT: i don't think there is any real 

issue about this. The jurors understand puolish. 

We have charged that. They had to publish an article, 
circulate it. That merely defines "publish." 

MR. KIMLER: The last thing I have here in my 
notes was the instructions on circumstantial evidence. 

We would prefer more detailed instruction. We would 
take exception to those objections we have made here and 
to any charge we requested that wasn't given. 


MR. LOWE: 


Your Honor, I don't know if this 
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is necessary to make a point on it. I may have misheard 

but I think your Honor referred to the Casa Bella evidence < s I 
Casa Blanca. It is Casa Bella, the name of the company 
involved. I am not sure that it matters. I just raise 
it in case anyone cares — 

THE COURT: I didn't quite remember the name. 

Let's go back to the courtroom. 

(In open court.) 

THE COURT: At this time we are going to excuse 
the alternate jurors, Mr. Cox and Mr. Mesher. 0 n behalf 
of the citizens of the Southern District of New York, 
this Court thanks you for your service on this jury. I am 
sorry that you will not get an opportunity to deliberate 
with your fellow jurors after having sat through this 
trial, but I am afraid that is often the fate of alternate 
jurors. However, I am sure you realize that your services 
were essential in the event that one of the regular jurors 
became incapacitated. So you are excused with the thanks 
of the Court. 

Would you please take what you have in the jury 
room and leave before the others have come in, and the 
marshal will show both of you out. 

We will have the marshal sworn and the jurors 

can then retire to the jury room. 
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(Marshal sworn.) 

(Jury left the courtroom.) 

THE COURT: We will take a recess. Do you 


have a memorandum, Mr. Lowe? 


MR. LOWE: Yes, your Honor. 

THE COURT: Mr.Berger? 

MR. BERGER: No, your Honor. 

MR. ENTIN: Your Honor, what I suggested — 

THE C0U RT: We will take up this matter later. 


We will take a recess. 


(Recess.) 


25 
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(In open court.) 

THE COURT: Mr.Reporter, doyou have the 
transcript of what transpired at the end of the jury 
selection process? 

(Discussion off the record.) 

THE COURT: Mr. Entin and Mr.Berger, have you 
had a chance to review the Government's memorandum submittec 
this morning on this matter of the Brady material? 

MR. BERGER: Yes, your Honor. 

MR. ENTIN: I have,your Honor. 

THE COURT: Do you have anything further you 
want to say on it, Mr.Berger? 

MR. BERGER: Yes, your Honor. I would like 
to address myself to the fact pattern because the memorandun 
of course is dependent upon the accuracy of the facts. 

THE COURT: You may be seated, Mr. Entin, until 
he is finished. 

MR. BERGER: I didn't represent Darnice Gennaro 
during the time she was being questioned about Power Con¬ 
version. As to the best of my recollection the first time 
I represented Darnice Gennaro was either when she was 
severed or was told she was to be severed with a subpoena 
to appear before a grand jury, Ibelieve, in the case of 
Indecon and Tom Ward. 
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Now, at that time I had called Mr. Lowe and 
asked for an adjournment. There was some discussion 
concerning Mr. Rodman, and Mr. Lowe indicated to me that 
he believed I had a conflict, if I were to represent 
Miss Gennaro and Mr. Rodman. He thereafter sent me a 
letter which set forth our conversation and the fact that 
he believed there would be a conflict. He did adjourn, 

I believe from the letter, the grand jury appearance of 
Miss Gennaro from one date to June 10. 

I spoke to Miss Gennaro and I told her that 
because of the position taken by Mr. Lowe, I could not 
represent her. I didn't appear with Miss Gennaro before 
the grand jury. I didn't discuss Power Conversion with 
^ didn't, as I said, go to the U. S.Attorney's 
office with her on Power Conversion or Indecon or Tom Ward. 
Indecon andTomWard I didn't go because of this letter. 

After Mr. Wymbs testified, I became concerned 
about the fact whether Miss Gennaro was a party to the facts 
as testified to by Mr. Wymbs. I believe it was the night 
before last that I contacted Miss Gennaro, got her on the 
phone and I asked her whether she was present at any 
meeting in August or September 1972, at the apartment at 
35th Street and Lexington Avenue. 

She told me that she was not, that she had not 


Ji 






hpb-30 


1256a 


1204 


been to that apartment from May 1972 up through towards 
the end of October 1972. i was concerned about the 
fact that she told me that, and yet if I would call her as 
a witness, not having been advised by the Government that 
there was possible Brady material or exculpatory material, 
that perhaps she was not recounting the facts to me in all 


candor. 

If I had been told that there was Brady materi| 
if I had no fear of facing aprior inconsistent statement 

made before the U. S. Attorney, I would have probably calle<| 
her. 

On the other hand, your Honor, she did tell 
me that when she went to the U. S. Attorney's office, she 
did tell Mr. Lowe exactly what she told me, that she told 
Mr. Lowe that she hadn't been there from May up through 
close to the end of October. 

So my problem really was, do I believe her, do 
I want to take a chance, want to take a risk, am I willing 


1 . 


to put her on and be hit with an inconsistent statement 
either to someone in Mr. Lowe's office or to Mr. Shaeffer. 
If I was told plaintiff's exculpatory material with regard 
to this case from Miss. Gennaro,perhaps I would have taken 
the risk. 


Your Honor, I can't definitely say that Iwould 
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have, but perhaps, I believe I would have. It is difficult 
for me now to look back, three days, and say what I would 
nave done. I don't know. 

As far as me telling Mr. Entin, no, I didn't 
tell him. I didn't really think anything of it. I was so 
concerned with my client that I just didn't tell Mr. Entin 
n»V thought process and what I had learned. 

I don't know if I was obligated to tell him. 

I am not local counsel. Mr. Wynn is. Mr. Entin has always 
taken the position that we have a conflict in defenses. He 
has asked for severance in the past and asked for severance 
during the trial. Part of his cross-examination I objected 
to as prejudicial to Mr. Rodman. Perhaps I should have 
shared my knowledge with him, but my knowledge was gained 
after fir. Wymbs testified. My knowledge didn't come 
from the U. S.Attorney's office, and the truthfulness or 
accuracy of the facts as given to me by Miss Gennaro, I had 
no foundation from the U. S. Attorney's office as to how 
far I could rely. 

I can only say this, your Honor, had I received 
a communication from Mr. Lowe that there was exculpatory 
material in the U.S . Attorney's office with regard to 
statements that Miss Gennaro made to the U. S. Attorney's 
office,perhaps I would have acted differently. Perhaps 
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would have said something to Mr. Entin. i can - t 
say definitely, your Honor. 

THE COURT: Let me ask you this: i 3 it true, 
as the Government asserts that Miss Gennsro was the girl 
friend of Mr. Rodman? 

MR. BERGER: Miss Gennaro tells me for a short 
period of tire she was, that from May through October she 
was not, that they had an argument or something. May 
through October she was not. Then perhaps for a few months 
from my understanding, she might have been and then 
there was a complete breakoff. At the present time, your 
Honor, I don't know whether Miss Gennaro has ill feeling 
against Mr. Rodman, is hiding one, if it is latent, if she 
would testify. I don't know that. But from the period 
of time as I have been told, from May through October, it 

is my understanding that for that period of time she was not 
the girl friend. 

THE C0URT: Prior to the trial, you knew that 
Miss Gennaro had been questioned by the United States 
Attorney's office and appeared before a grand jury? 

MR. BERGER: I knew she had appeared before 

a grand jury on Indecon, as reflected by the letter from . 
Mr. Lowe. 


May I give you the letter, your Honor? 
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* i THE COURT: Yes, you may pass it on (handing). 

Thie letter to you, Mr. Berger, is dated May 
27, 1975, which is just shortly before this trial, relative! 
speaking. 

MR. BERGER: Yes, your Honor. 

THE COURT: At that time, according to this 
letter you were representing Miss Gennaro? 

MR. BERGER: With regard to that matter, your 

Honor, which was just Toro Ward and Indecon. 

THE COURT: Yes. And you also were representinc 

Mr. Rodman ? 



MR. BERGER: Until Mr. Lowe stated that he 
believed I had a conflict at which time I withdrew. 

MR. LOWE: Your Honor, I take exception to 

that. Mr. Berger told me that that was none of my 
business, that he would continue to represent her because 
he didn't believe there was a conflict and wfoen Miss Gennari 
appeared in the grand jury she said Mr.B erger was still 
her lawyer and I don't think Mr.Berger ever bothered to 
tell the United States Attorney of this withdrawal which 
he now claims he has made. 

MR. BERGER: Your Honor, I didn't appear befor 

the grand jury with the witness, I don’t know what she 
said to the grand jury, but I was not there, I didn't 
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counsel her, and I intentionally didn't go there. If I was 
her attorney, I would have been there. I don't know what 
she said to the grand jury. All Iknow is that Mr. Lowe 
was reprimanded by the foreman of the grand jury for his 
actions towards Miss Gennaro. That is the only thing 
I was told happened. I don't know whether she said I 
was her attorney or not. 

THE COURT: How did you gain that information 
as to what occurred before the grand jury? 

MR. BERGER: Because I spoke to Miss Gennaro 

after Wymbs testified and I asked her about Power and 
asked her whether she would tell me anything about Indecon 
andTo mW ard. I am not representing Miss Gennaro in a civii 
action on Tom Ward and Indecon, so I do have conmunication 
with her. She has always told me she had no relationship, 
she didn't know Rodman's activities in Power Conversion 
from May '72 through October '72. That is what she told 
me. 

I didn't know what she allegedly told Mr. Lowe 
prior to a few days ago, 

THE COURT: Let me ask you this. On May 27, 
when Mr. Lowe wrote you this letter, were you representing. 
Miss Gennaro at that time? 

MR. BERGER: As to Indecon and Tom Ward, your 
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Honor, <yes, 1 was. 

THE COURT: And she testified before the grand 
jury on June 10tn? 

MR. BERGER: At that time I was not representingr 
her. I had withdrawn. 1 don't know what she says, 
your Honor, but I had withdrawn. I didn't go to the 
grand jury with her. 

THE COURT: That was a short time later. 

MR.BERGER: That's right. In response to the 

letter I withdrew, your Honor. 

THE COURT: But you are now representing her 
in some other matter, is that it? 

MR. BERGER: In a civil matter th she was 

severed with a couple of weeks ago on Tom Ward and Indecon. 

I think that Miss Gennaro — when I left the case, I think 
that she became Marty Hecht became her attorney, if 
I remember. I believe that was her attorney. 

MR. LOWE: At what time — 

THE COURT: Just a minute, Mr. Lowe. Don't 

interrupt. 

MR. BERGER: I believe her attorneyd uring Powe:: 
Conversion was Marty Hecht, not me. 

THE COURT: During Power Conversion? 

MR. BERGER: in other words, if she went before 
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as I recall, this trial was originally scheduled for March 
of this year. 



THE COURT: Yes, it was. 

MR. LOWE: That leads me to believe that I must 
have spoken with Miss Gennaro in January or February of 
this year. I know this, I spoke to Miss Gennaro after 
I spoke to Mr. Wymbs, and we do have some record of that. 

That was in March that I spoke to Mr. Wymbs, so it will hav± 
to be after the time I spoke to Mr. Wymbs because it was wh|t 
Mr. Wymbs said to me that led me to seek Miss Gennaro 
to determine what she had said as to what Mr. Wymbs had 
said. 


That indicates to me it would have had to have 
been not earlier than March and I suspect not later than 
April of this year that I spoke to Miss Gennaro on this 
subject. 


I think, your Honor, basically, based on — 

THE COURT: Let's not interrupt, Mr. Lowe. 

MR. LOWE: I am sorry, your Honor. 

THE COURT: Mr.Berger, according to Mr. Lowe, 
Miss Gennaro came in to see him maybe some time in March 
when this case was originally scheduled. On May 27, 
which is after that date,you were representing Miss Gennaro? 


MR. BERGER: Yes, your Honor. 
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k ' THE COURT: So that after she went to the U. S. 

Attorney's office you were her attorney, so as the U.S. 
Attorney points out in his memorandum, the question is 
whether this was evidence about which you had the essential 
facts, or were on notice. You knew that she had gone 
to the U. S. Attorney's office to talk about Power Conver¬ 
sion . 

MR. BERGER: I didn't represent her whens he 
went there with Power Conversion, because of the conflict. 

I believe — ' 

THE COURT: The issue is whether, according to 
Mr. Luigi Arocase, you had notice of the essential facts? 

MR. BERGER: Your Honor, because of the con¬ 

flict I doubt whether I would have asked her any questions 
about what she said to the U. S. Attorney on Power. I 
didn't go with her on Power, because I didn't want to be 
involved in an obvious conflict. When I found out there 
was an obvious conflict on Indecon and Tom Ward before 
the U. S. Attorney, I left — 

THE COURT: It. is claimed, Mr. Berger, that you 
were representing Miss Gennaro on May 27th at a time 
when you were representing Mr. Rodman. That is undisputed. 


MR. BERGER: I am not disputing that. 

THE COURT: So you were representing Mr. Rodman 
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on May '27th of this year and you were also representing 
Miss Gennaro whom you said was a friend of his, whom you 
knew had been called to the U. S. Attorney's office. 

So the issue is whether the Government suppress^ 
any evidence that might be exculpatory to the defendant. 

The next issue is whether you had any notice of 
the possible existence of any such exculpatory evidence 
and the answer to that must be yes, since you knew that 
this woman had been called down, she was a friend of Mr. 
Rodman, had been involved in other matters about which she 
was being called to testify, andyou were representing 
both of them. 

Now to say that the Government suppressed 
evidence she might have given, this can't.be. That is not 
the purpose of the Brady rule. 

MR. BERGER: Your Honor, all I am saying is 

this: Number 1, I represented Miss Gennaro with regard 

to a specific case. One specific case. And, that was 
the Indecon, Ward matter. I represented her for about five 
days. I didn't get into any other matters at that time. 

THE COURT: We are going to interrupt this 
discussion to take up a note from the jurors which will 
be marked Court Exhibit 1. 


XXX 
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(Court Exhibit 1 marked.) 
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THE COURT: The note reads: "Please provide 

us with (1), a list of all witnesses. (2), a list of all 
exhibits; (3), Mr. Umbogy's spelling. (4) photocopy of 
the Value Line article of 9/29/72, for an explanation of 
the significance" with an asterisks over that word — 

"of Mr. Rodman's signature on Mr. Aiken's stock certificates 
and the stock certificates entered into evidence; (5) The 
original of theValue Line article." And the asertisk; 

i 

I see now refers to something written at the bottom of the 
page: "is the stock negotiable as is or does it require 

additional signatures?" 

There was testimony to that effect, so we will 
have to tell the jurors of that. 

MR. BERGER: Both ways, your Honor, testimony 

both ways. 

THE COURT: Now, with respect to a list of wit¬ 
nesses, I don't know whether you have that, do you? 

MR. LOWE: I don't exactly have it, but I 

could make one quickly by hand if that would be satisfactory. 

THE COURT: Any objection to the jurors having 

a list of witnesses? 



MR. ENTIN: No objection. 

MR. BERGER: No objection. 

THE COURT: A list of all exhibits. 


Do you 









hpb-41 


1267a 


1215 


have that? 

MR. LOWE: I have a list that I can make shortly 
of the Government exhibits, but not the defense -- 

MR. ENTIN: I can make a list of the defense 


exhibits. 


THE COURT: 
MR. BERGER: 
THE COURT: 


Do you have any exhibits, Mr. Berge^? 
No exhibits. 


Any objection to the jurors having 


a list of exhibits? 

All right, there being none, we will send in 
a list of exhibits. 

Now,M r. Umbogy's photocopy of theV alue Line 
article, I assume you have that. 

MR. LOWE: Yes, your Honor, that is Government 

Exhibit 10A. 

THE COURT: And then the original of the articles. 


i3 that in evidence? 

MR. LOWE: That is Government Exhibit IE, your 


Honor. 

THE COURT: And then with respect to the 
explanation of the significance of Mr. Rodman's signature 
on Mr. Aiken's stock certificates and the stock certificates 
entered into evidence, X guess they want the stock certi¬ 
ficates entered into evidence. That is the way it seems to 
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read. "Explanation of the significance of Mr. Rodman's 
signature on Mr. Aiken's ctockc ertificates and the stock 

0 

certificates entered into evidence." 

So, we have to get the stock certificates. 

MR. LOWE: That is Government Exhibit IB, your 

Honor. 

THE COURT: Now, with respect to the first part 
of that, an explanation of the significance and the 
asterisk which reads "Is the stock negotiable as is or does 
it require additional signatures" — I recall a question to 
Mr. Lindsay, was it — 

MR. LOWE: I believe it was Mr. Orenstein's 
testimony, your Honor. 

MR. BERGER: And Mr. Aiken's, both. They both 

testified. 

THE COURT: What did Mr. Aiken say? 

MR. BERGER: Mr. Aiken said it was completely 
negotiable in its present form. Mr. Orenstein says the 
bank would have to stamp the signature of C.I. Oren to 
complete the negotiability of the instrument. So, it is 
both ways. 

MR. LOWE: Your Honor, I suggest that between 

us we could pick out the relevant portions of Mr. Aiken's 
and Mr. Orenstein's and have them read to the jury. I 
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don't see that there is any other way to explain it other 
than to have the testimony. 

MR. BERGER: May I hear the question again, 

your Honor? 

THE COURT: Why don't you just look at it. 

MR. BERGER: I don't think the Court can at 
this time instruct the jury as to the significance of Mr. 
Rodman's signature. They have had to gather that through 
the trial by the evid ence as it came in. 

THE COURT: They are not asking that, really, 

or the Government is not insisting on an explanation. 

What he suggests is we read the testimony from those two 
witnesses as to that, Aiken and Orenstein. 

MR. BERGER: Your Honor, what I suggest is that 

at this time perhaps we just give them the certificates, 
and give them the other items they ask for and see if they 
come back again and ask for a further explanation. 

THE COURT: I think what we will do is give 
them the items they have asked for. We have got them now. 
You have a list of witnesses, and a list of exhibits and 
Mr. Entin will get a list of his. 

MR. ENTIN: Your Honor, two of my exhibits 

were given to the court reporter and haven't been returned 
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to me. 
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‘ ' I have them now. 

THE COURT: We will mark this note 2. we 

have a previous Court Exhibit 1. This will be Court 
Exhibit 2 . 

(Court Exhibit 2 marked.) 

THE COURT: During the luncheon recess the 
reporter can find the testimony of Mr. Aiken or Mr. Lowe - 

MR. LOWE: We have the transcripts, your Honor. 

THE COURT: All right, Mr. Lowe, yov will find 
it and the testimony of Mr. Orenstein as to that and 
the report will will bring up the notes which he has from 
the other reporter regarding what transpired at the 
bench with respect to who is local counsel in this case. 

We are going to recess now until twoo 'clock 

for lunch. 

Which items are we sending in now? 

MR. LOWE: Your Honor, we have available to 
go right now Government Exhibit IB, IE and 10A. 
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THE COURT: 


MR. LOWE: 


THE COURT: 


1271a 


All riqht. 


Well — 


121 ? 


You can get those up during 


the lunch hour and then we will continue discussion 
on this Brady matter after lunch. 

(Luncheon recess.) 
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AFTERNOON SESSION 


(2:05 p.m.) 

(Jury not present.) 

THE COURT: I believe when we recessed 

you were to find certain testimony, Mr. Lowe, by Mr. 
Aiken. 


MR. LOWE: Yes, your Honor. 

Your Honor, Mr. Berger and I agree that the 
testimony of Eric Aiken beginning at page 310, line 19, 
and going through page 312, line 2, should be read to 
the jury in this connection, and that the testimony of 
Irving Orenstein beginning at 671, line 24, through page 
672, line 25, should be read to the jury. 

THE COURT: All right, have those marked 

I 

so the reporter can read those. 

I have another note from the jury which will 
be marked Court's Exhibit 3 which reads as follows: 

"Please provide us with a copy of the 
transciipts (all). Thank you. If not, please 

provide us with the transcripts of Mr. Constantinou." 

And of course I'll tell the jurors that we 
can read back any portion of the testimony they desire 
to have read back. 
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MR. LOWE: 


Your Honor, in connection with 
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marking' that exhibit it should be Court's Exhibit 4 
because we have marked Court's Exhibit 3 the list of 
witnesses and lice of exhibits the jury requested and 
sent in to the jury in your Honor's absence. 


THE COURT; 


All right. 



(Court's Exhibit 3 and Court's Exhibit 4 
marked.) 

THE COURT: If you will bring in the jury 

we will read the portion of the transcript we have 
just referred to. 


says: 


We have another note from the jury which 


Please provide the company names associated 


with witnesses 5, 6, 7, 8, 9 end 10, and the positions 
each witness held within their respective company." 

(Court's Exhibit 5 marked.) 

(Jury present.) 

THE COURT: Ladies and gentlemen, I have 

three notes from you which we will take up. 

The first one reads as follows: 

-Please provide us with, one, a list of all 
witnesses, two, a list of all exhibits, three, Mr. Umbogy's 
photocopy of the Value Line article of 9/22/73, four, 
an explanation of the significance of Mr. Rodman's 
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signature on Mr. Aiken's stock certificates, and the 
stock certificates entered into evidence; five, the 
^icfinal of the Value Line article." 

We have sent you in a list of the witnesses 
and exhibits. 

THE FOREMAN: Yes. 

THE COURT: And you got Mr. Unibogy's copy 

of the Value Line article. 

THE FOREMAN: Yes. 

THE COURT: And you got the stock certi¬ 

ficates entered into evidence. 

THE FOREMAN: Yes. 

THE COURT: And you got the original of 

the Value Line article. 

THE FOREMAN: Yes. 

/ THE COURT: With respect to the other 

matter, that is, an explanation of the significance of 
Mr. Rodman's signature on Mr. Aiken's stock certificate, 
there is an asterisk and the asterisk reads: 

Is the stock negotiable as is or does it 
require additional signatures?" 

Now, with respect to that, there were two 
witnesses who testified as to that matter. One was 

Mr. Aiken and the other was Mr. Orenstein, and we have 
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found those portions of the testimony which will now 
be read to you by the court reporter. 

(Record read as indicated.) 

THE COURT: with respect to the second 

note, it reads: 

"Please provide us with a copy of the 
transcripts (all)." 

We cannot provide you with a copy of all 
the testimony in the case because that is interspersed 
with side-bar conferences. 

Then you say: 

If not, please provide us with the 
transcript of Mr. Constantinou." 

As I told you at the end of the charge, if 
you want the testimony of any witness read back, we 
can do it as we have just done here, so when you go 
back to the jury room send out a note and if you want 
the testimony of Mr. Constantinou or anyone else, a 
portion of it read back. 

With respect to the next note, which has 
been marked Court's Exhibit 5, it reads as follows: 

"Please provide us with the company names 
associated with witnesses 5, 6, 7, 8, 9 and 10 and the 
positions each witness held within their respective 
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companites." 

What we win have to do is go through the 
record and read to you the testimony of each witness 
with respect to that. 

SO if you will return to the jury room now, 
we will have the lawyers go through it and try to find 

that information in the testimony and have it read back 
to you. 

(The jury left the courtroom to resume 
its deliberations.) 

the COURT: NOW, are you able to have your 

assistant find that information? 

MR. LOWE. Your Honor, I know what it is. 
It is apparently the witnesses starting with Mr. Murray 
from value Line and then the people who came in to 
testify that their company subscribed to Value Line. 

Those are the ones that the jury is referring to, 
your Honor. 

I was going to suggest that we could perhaps, 
instead of having to read that, we could go through 
the transcript and pick out what they said about 

what their job was at their particular company and make 
another list and give them a list. That mlqht 3ave 

some time, unless counsel object to that procedure. 
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MR. EIJTIN: I see no problem with that. 

MR. BERGER: All right. 

THE COURT: Let your assistant continue 

that while we continue with this. 

I think when we recessed, Mr. Berger, we 
had established that you represented both the defend¬ 
ant Rodman and Miss Gennaro on May 27th. 

MR. BERGER: Correct. 

Your Honor, may I make one point clear, 
though. I don’t want it to appear that I'm raising 
the issue of intention of suppression of evidemce. 

That's not my intent. If your Honor recalls, i did 
not raise this issue until after Mr. Lowe made certain 
statements during his rebuttal in closing argument. 

So my intention is not to accuse the government of inten¬ 
tional suppression of evidence. All i am simply saying 
is that I objected to Mr. Lowe statinq to the jury 
that Rodman could have brought in Darnice Gennaro as 
a witness to disprove the testimony of Mr. Wymbs. 

That was what got me up. 

THE COURT: I think the record may re¬ 

flect you made a motion for mistrial. 

MR. BERGER: With regard to that, your 


Honor. 
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MR. BERGER: Not at that time, your Honor. 

At that time I said that Mr. Lowe had raised the issue 
of the defendant's — 

THE COURT: we spent some time this morning 

on it. The first time you were talking about the 

government mentioning that you could have called a 
witness. 

MR. BERGER: That's „ hat raised ^ 

your Honor. Brady — 


THE COURT: Are you withdrawina 


objection? 


? your Brady 


HR. BERGER: I am not arguing the Brady 

objection. Mr. Entin is arguing the Brady objection. 

THE COURT: This is the first time you 

have made that clear, Mr. Berger. 

MR. BERGER: My objection is on the record, 

your Honor. I state simply i may have called her as 
a witness if l would have known there was exculpatory 
material at the u. s. Attorney's office and I would not b 
hit with a prior inconsistent statement. i „ asn , t 
looking at it as Brady material. Mr. Entin was. 

My objection, my initial objection, was that Mr. Lowe 
told the jury that Rodman or the defense could have 
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called this particular witness, and that an inference 
was created against the defendant by failing to call 
that witness and that there was a burden on the part 
of the government to produce witnesses. That's why 

I borught in my amended request for instruction 
No. 33. I didn't even think of Brady until way after 
my objection. 

THE COURT: The question now is whether 

you are withdrawing any Brady objection. 

MR. BERGER: I am not withdrawing any objec¬ 
tion, your Honor. I don't know how sound it is. I 

know that I was the attorney at one time for both 
parties. I was the attorney for Gennaro with regard 
to one case; I was the attorney for Mr. Rodman with re¬ 
gard to that same case. I was never the attorney for 
both with regaid to the Power Conversion case. 

I am just stating for the record those are 
the facts as I recall them. What the law may be, 
what the government was obligated to do, 1 have made 
no decision in my mind. 

THE COURT: In any event, you made no 

demand which the government suppressed? 

MR. BERGER: There is no suppression as 

r 

far as my client is concerned. 


25 






V 





,28,a ,000 

hpall l22V 

THE COURT: That's the point. On the 

trial you claim that you learned the first time that 

Mr. Wymbs would testify as he did, that Mr. Zammas was 
present, is that it? 

MR. ENTIN: I didn't claim that, your 

Honor. I indicated that and I would suggest that 

that's the truth. obviously, the government does 

not have to give me its list of witnesses beforehand, 
first time I had ever heard of Hr. Wymbs was when Mr. 
wymbs jot up to testify. The first tlme x ever heard 

anything about this meeting — 

THE COURT: When you heard that, did you 

make any demand on the government? 

MR. ENTIN: A specific demand on the 

government? 

THE COURT: When you heard that testimony. 

MR. ENTIN: Yes, your Honor. Co ahead. 

THE COURT: Did you? 

MR. ENTIN: Did I go to Mr. Lowe and say, 

"Mr. Lowe, can I please have any Brady material which you 
may have"? No. 

THE COURT: Aa to this matter, this Miss 

Gennaro. 


MR. ENTIN: 


No, your Honor, I did not. 


'X 
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because'my understanding was with Mr r 

as with Mr. Lowe, that he would 

provide me with Brady material as applied, and> 

“ 3 mattSr ° f faCt ' ln th * of this case Mr. 

U "" HaS Pr ° Vided me With *** material. x didn . t 

90 tQ hl " aft6r the te3timo ^ 3ay, "Please provide 

" Wlth BrSdy mat6rial with «^rd to Miss Gennaro." 

I think Mr. Loew knew that if he had 

ne nad Brady material, 

I would like same. 


TIIE COURT: 


Is that right, Mr. Lowe? 


Do you have some understanding with Mr. Entin? 

LOWE. y our Honor, my understanding 


was simply that I would turn over whatever the govern¬ 
ment was obligated to turn over, and I did exactly that, 
your Honor. 


MV Position is simply this: Miss Gennaro - 

first of all, there is no testimony or any written record 
of anything. That is a fact. 

ing Physically to turn over. Th e only thin, that 

could have been turned over was 

r w as knowledge that was in 

my head of what Miss Gennaro had told me. 

Mow, it seems to me, your Honor, when this 
whole business of Brady in this particular instance - ' 

when Mr. Wymbs testified that Mr. Zassnas and Miss Gennaro 
were together and something happened. „r. Entin is thereupon 
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on notice that Miss Gennaro may have knowledge relevant 
to the case, either to support or contradict the 
government's witness. 

Mr. Zammas was very friendly with Miss 
Gennaro when they were dealing together. Hr . Zammas 
could very well advise his lawyer whether or not he 
believed Mr. Wymbs was telling th. truth or lying or 
whether or ont Damice Gennaro might be useful. . 

It seems to me that what Mr. Entin is 
suggesting that I should do is a job for him; rather 
than letting him on his own to find out what Miss 
Gennaro has to say, tell him. I don't think we have 
to do that. What we have to do is, if „ e know a wit¬ 

ness whose existence is not known, for example, the 
classic case where there is a shooting and there are 
three eyewitnesses, two are called by the government 
in the prosecution, the third is not only not called 
but not known to anyone except the government, and it 
is kn m that his description perhaps, or whatever, 
of the person on trial grossly conflicts, for example, 
with the person who is actually on trial. That kind 

of thing is what Brady is aimed at, your Honor. it 
is not aimed at turning the government's prosecutor into 
a defense attorney investigator. we are supposed 


to do that. 


That kind 











7 




hpal4 


1284a 


1232 


to tell them what they could not ftnd out on thoir 

S C« * m 1 1 . 


basically. 


THE COURT: Yes 

* The court agrees, 


MR. ENTIN: 


THE COURT: Yes. 


May I respond, your Honor? 


MR. ENTIN: Mv . r 

Mr. Lowe, your Honor, cites 

10 hls memo randuin the following: 

"It is to assure the defendant that he „ U1 

not be denied access to exculoafnr 

exculpatory evidence known to 

the government but unknown to him." 

There is no way, even if the name Darnice 
Gennaro came out in the middle of Mr. Wymbs' testi¬ 
mony, that we would have any knowledge that the govern¬ 
ment was aware of exculpatory evidence, which is that 

Miss Gennaro wasn't there. Thp „ 

The government provided 

us With a name during that particular testimony - 

THE C ° URT! - Mr. Lowe points 

out, your client would have 

0 beeR aware whether Miss Gen- 

naro was then* nr n n«. 

or not as testified to by the witness 

-d all that is reguire* is that you have notice of this. 

VOU knew by the testimony of Wymbs that here was somebody 

who might or might not have exculpatory material. 

The government wasn't reguired to tell you wh a t she saW 

hut, as Mr. n>we points out. it says you should not be 
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denied access to exculpatory material and you have not 
been by the government's action. 

MR. ENTIN: Assuming arguendo your Honor 

is 100 per cent correct and we were given a name. Miss 
Gennaro, the government at that point should have 
given us an address at least. Proffer to the court 
Mr. Zammas has not seen this witness or individual 
for over two and a half years. Mr. Lowe, if the 

testimony would be exculpatory, at least should have 

given me an address where I could get in touch with 
the person, 

THE COURT: No, he didn't have an obliga¬ 

tion. Any motion that you are making for a mistrial, 
based on Brady, is denied. 

MR. ENTIN: Your Honor, at this point 

I would indicate to the court that I have reserved 
certain motions for the purpose of making it after the 
jury was charged. Initially during Mr. Lowe's clos¬ 
ing you denied my motion to strike references to 
Casa Bella and nondisclosure in Casa Bella based upon 
my argument it was not in evidence and there was no 
testimony as to nondisclosure with regard to Casa Bella. 
Your Honor at that time denied my motion to strike. 

At this point I would move for a mistrial 


- > 
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on thatv 


THE COURT: 


Denied. 


Do you need a few more minutes, Mr. Lowe? 


a few more minutes. 


HR. L6 ME: Apparently Mr. shaeffer needs 


THE COURT: All riqht _ 


DO you have that other information, Mr. 


Reporter, that I asked you about earlier? 


(Handed to the court.) 


THE COURT: Also on this point about Brady, 

do you recall, Mr. Entin, that I recollected that you 


had said, during the jury selerHnn 

J y selection process, that 


Mr.Berger was local counsel? The reporter has 


found that. Your statement was 


don t need local counsel, your Honor. we 


are moved for purposes of just trying this case. 


Mr. Berger is local counsel." 


And I said: 


"Mr. Berger knows better. 


Let's proceed." 


We are talking about whether v.-u had waived ' 


any challenges by not making them as your turn came. 


You said you relied on Mr. Berger's representation. 


MR. ENTIN: I recall that. 


THE COURT: So it was your statement 


i 


l 
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that Mrv Berqer was local counsel. 

right/ let's proceed and bring the 
jury back for this information/ or do you still need 
more time? 

MR. LOWE: No, your Honor, we have it. 

THE COURT: Show it to the defendants. 

MR. LOWE: I was going to suggest, your 

Honor, we mark it as a court exhibit and have the 

marshal give it to them without bring them back, un¬ 
less — 

MR. ENTIN: Your Honor, defendant Zammas 

has no objection to this. 

MR. BERGER: Defendant Rodman has no 

objection. 

THE COURT: Would you bring in the jury, 

Mr. Clark. 

(Jury present.) 

(Court's Exhibit 6 was marked.) ‘ 

THE COURT: Ladies and gentlemen, we have 

culled from the record the information which you wanted 

-* 

by your note marked Court's Exhibit 5, and that is: 

"Please provide the company names associated 
with the witnesses 5, 6, 7, 8, 9 and 10, and the positions 

t \ » 

each witness held within their respective company." 
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' that compilation has been marked Court's 

Exhibit 6, which I will read to you; 

Hugo Heuermann, securities analyst. Chemical 
Bank, witness 5. 

No. 6, Bess J. Mersten, assistant treasurer, 
Monarch Insurance Company, Ohio. 

7, Josefina Arencibia, assistant department 
head of the investment library. First National City 
Bank. 

8, Theodore Bottino, assistant vice president 
in charge of office services of E. F. Hutton & Company. 

9, Bernard Jaffa, Jr., partner of Loeb, 

Rhoades & Company, who runs the uptown division of Loeb, 
Rhoadek & Company. 

10, Elena J. Frevola, assistant vice president 
in the investment department of New York Life Insurance 
Company. 

You may return to the jury room. 

(The jury left the courtroom to resume its 
deliberations.) 

THE COURT; We are going to recess on this 

case for a few moments. I have another matter. 

MR. I/5WE; May I ask the court whether 
the court would object to my returning to my office? 
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' THE C0URT! because the jurors may 

send out another note. Remain on this floor so we 

don't have to run around the courthouse or q o call to 
the next building. 

Gentlemen,remain on this floor. 

(Recess.) 

THE COURT: We have another note from 

the lurors which will be marked Exhibit 7 and it reads 
as follows: 

"Please provide us with Exhibits 17, 18 
and I," it looks like. 

Do you have those? 

MR. LOWE: Your Honor. 

THE COURT: Let the clerk give them to 

the marshal, and mark this. 

(Court's Exhibit 7 larked.) 




hpb 1238 

i ' (In open court; 6s10 P.M.) 

THE COURT: We have several notes, gentlemen, 
from the jurors, only one of which relates to the case, 
which reads as follows: 

"Please provide us with Mr. Aiken's testimony 
regarding the stock override and the payment of $1000 and 
the 900 shares of Power Conversion he received from Mr. 
Zammas. " 

And the others relate to telephone calls to be 
made. One juror says he has a car parked at Newbold 
Avenue, half a block north of the Cross Bronx Expressway. 
Parking is not permitted on Monday and Thursday from about 
11:00 to 2:00 P.M. He must mean 11:00 to 2:00 A.M. He 
wishes to move the car if they have to stay overnight to¬ 
gether. One sayc, please provide more envelopes,and anothe 
please call a certain number and leave this message for me 
in Room 204, that Martha is delayed and please start the 
meeting and please take notes. Thank you, Martha Nayphe. 

And,"please call this number, I will be late." 

Gentlemen, what I thought I would do is to 
probably let the jurors go home 6:30 and come back tomorrow 
They will have been deliberating then six and a half 
hours, or, we could possibly let them go to dinner at 
7:00 o'clock. It is probably too late to make arrangement 
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a 


‘ ' Zt seems fc o me probably after six and a half 

hours it might be wise to let them go home. I will hear 
any views you might have. 

MR.ENTIN: Your Honor, on behalf of defendant 

Zammas, we would have no objection to letting them go. 

Six and a half hours is a lot of deliberation. 

MR. BERGER: On behalf of defendant Rodman 
we would prefer they be let go home. 

Six and a half hours is a long day. 

MR. LOWE: Your Honor, it seems to me the jury 

has not made any indication they are anxious to go home. 
They have asked to hear some testimony and phone calls be 
made so people know they are delayed, and it seems to me 
they are almost anticipating being here, and that seems 
to me that they feel what they are doing in there is 
accomplishing something, and I think that leads me to 
believe that they should be allowed to continue tonight 
in order to accomplish something. 

THE COURT: Mr. Clerk, will you check with the 
marshal to see if it is too late to make arrangements for 
them to go to dinner at 7:15. 

MR. ENTl'N: Your Honor, if we are speculating. 

THE COURT: I just want the marshal, if it is 


K * 
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possible, and usually you have to make arrangements by 
six o'clock. 

In the meantime, you can find the testimony 
of Mr. Aiken. 

MR. BERGER: Your Honor, the testimony is in 

the direct and in the cross. 

THE COURT: Yes. 

THE MARSHAL: We can probably get some kind 
of an arrangement. 

THE COURT: Check on whether we can get a liroou 
sine. Make the call. Make it for 7:15 or 7:00. 

MR. ENTIN: Could your Honor read the question 

again, please? 

THE COURT: You can look at the note if you 

would like. Mark that note Court Exhibit 8. 

(Court Exhibit 8 marked.) 

THE COURT: And these other telephone calls, 

I will give those to the marshal. 

MR. LOWE: I found the direct, your Honor. 

THE COURT: How long is it? 

MR. LOWE: I believe it is approximately four 
pages, your Honor, or less. I have page 184, line 19, 
through page 187, line 7. Page 188, line 16, through 


page 189, line 15 and page 189, line 24 through 190, 










1293a 


1241 




line 9 


the court: do you have the cross, Mr.Berger? 
MR. BERGER: I am working on that, your Honor. 

So far I found something on 307 through 310. 

the COURT: Have you found it, Mr. Entin? 

MR. ENTIN: Your Honor, it is difficult. Doe! 

your Honor think we should pull totally out of context 
any reference to these three items or keep them in the 
context of how they werre being testified to? 

THE COURT: We have to give the jurors what 

they ask for. They want any testimony relating to that 
subject. 


MR.ENTIN: 


I would assume it should be in 


context. 


THE COURT: You mean all questions relating 


up to that on other matters? 


MR. ENTIN: I am not saying on other matters, 
your Honor. I have a very lengthy colloquy starting at 


256. 


THE COURT: Colloquy? 

MR.ENTIN: Areas of testimony, that discus, the 
meeting of September 14, which was the Italian restaurant . 
meeting at which all these things were discussed and while 
each individual question may not specifically relate to 
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one of 'the three areas as a whole, the whole thing relates 


to that meeting. 


THE COURT: No. We don't need anything except 
his testimony as to the payment. 

It says, "Please provide us with Mr. Aiken's 
testimony regarding the stock override." That is one. 


Are you listening or talking while I am talking 

to you? 

"Please provide us with Mr. Aiken's testimony 
regarding the stock override." 

Anything he said about the override should be 
read to the jury. And, the payment of $1000, anything ' 
he said about that should be read to the jury. And, the 
900 shares of Power Conversion. Those are three items. 

So we don't need any intervening colloquy about other matteis, 
obviously. 

MR. LOWE: Your Honor, I believe we have 

agreed that the following portions of the testimony of Mr. 
Aiken should be read to thejury in response to their 
most recent request. Page 184, line li through page 187, 
line 23. Page 188, line 16, through page 189, line 15. 

Page 189, line 24 through page 190, line 9. Page 256, 
line 12, through page 257, line 22. Page 259, lines 12 
through 20. Page 260, line 9, through page 264, line 1, 
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THE COURT: All right, bring in the jurors. 

Will you have the pages marked so the reporter 
can read them readily. 

MR. LOWE: Yes, your Honor. 

(Jury present.) 

THE COURT: Ladies and gentlemen, I have your 
note, which has been marked Court Exhibit 8, which reads as 
follows: 

"Please provide us with Mr. Aiken's testimony 
regarding the stock override, and the payment of $1000, and 
the 900 shares of Power Conversion received from Mr.Zanmas.' 

And the lawyers have now found that testimony 
and it will be read to you. 

After the reading of that testimony, you Will 
go to dinner, and then at 10:30, we have arranged for 
transportation to take you home and you will not be staying 
overnight. 

We have a message for Mr. Goldstein regarding 
his car being parked there tomorrow, is that it? You 
won't be staying overnight so there won't be any problems. 

With respect to the other notes requesting a ca . ] 
be made, there are two others, the marshall can make those 
calls. And, the clerk can give you additional envelopes 
that you have requested. 


25 
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Are you ready to read the testimony, Mr. 


Reporter? 


(Record read.) 

THE COURT: Ladies and gentlemen, you will go 
to dinner now. Arrangements have been made and then you 
will come back and resume your deliberations. At 
11:00 o'clock the buses will take you to your homes. 

You are excused now. 

(Jury left the courtroom.) 


THE COURT: Mr. Marshal, you ca- now make 


these calls. 


8:30 or so. 


MR. ENTIN: Your Honor, what time — 

THE COURT: You can go out now until about 


MR. LOWE: Your Honor, just to make a point. 


the marshal advises me the jury is dining at Aldo's _ 

THE COURT: Dont go to Aldo's. Go anywhere else. 
(Recess to 7:55 P.M.) 

(Time noted 10:15 P.M.) 

(Court Exhibit 9 marked.) 

Jury requested Government Exhibit 16, 16A 
and 16B. Delivered to jury with approval of all counsel, 
in the absence of the Court. 
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i * THE CLERK: Judge iMotley Instructed me as 

the clerk of the Court to have the jury suspend deliberatior< 
11:25, and resume deliberations tomorrow morning 
at ten o'clock. 

(11:25 P.M.) 
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Uhlted 'states of America 

vs. 74 Cr. 987 

William Eric Aiken, et al 


New York, New York. 

August 7, 1975 - 10:13 A.M. 

(In the absence of the Court.) 

THE CLERK: The jury was instructed to continue 
deliberations. 

(Recess.) 

(Time noted 12:00 noon.) 

THE COURT: We have a note from the jurors 
which will be marked Court Exhibit 10, which reads as follow - 

"May we please hear the testimony leading up 
to and through the first meeting that was held at La Fortune 
attended by Zanvnas, Aiken and Perlmutter." 

Gentlemen, have you had a chance to find that? 

MR. LOWE' I think we found just about all 
of it, your Honor. We haven't had a chance to review what 
we all found, but we are almost finished. It should take 
us just a few more minutes. 

THE COURT: I have another note which will be 
marked Court Exhibit 11, which came in the same envelope 


which reads as follows: 
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2 

-Please clarify: ( 1 ) Is the verdict to be 

3 

rendered(on each defendant)on Counts 1 through 12 

4 

separately; (2) is the verdict to be rendered <c;. each 

5 

defendant) on Counts 1 through 6 collectively and Counts 7 

6 

through 12 collectively?" 

7 

Of course the answer to the first question 

8 

is yes. That is, the verdict is to be rendered on each 

9 

defendant on counts 1 through 12 separately. 

10 

So, as soon as you have found the testimony, 

11 

we will have the jurors come in. 

12 

(Court Exhibits 10 and 11 marked.) 

13 

(Recess.) 

14 

THE COURT; Gentlemen, do you think you will fine 

15 

this soon? We have another matter to take up. 

16 

MR. LOWE: We are almost at the very end, your 

17 

Honor. 

18 

(Recess.) 

19 

THE COURT: We are going to recess in this 

20 

case until 2:15, for lunch. I have another matter on the 

21 

luncheon hour, gentlemen. 

22 

MR.ENTIN: Your Honor, will there be any 

23 

indication given to the jury their request has been noted 

24 

and it will be after lunch? 

25 

THE COURT: Yes. How long will this testimony 


— ^ J- 
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MR. ENTIN: Probably an hour, your Honor. 


THE COURT: All right, bring them in. The 


jurors' lunch has been ordered. 


(Jury present.) 


THE COURT: Good afternoon, ladies and gentlemei 


I have your notes,the first of which has been 


marked Court Exhibit 10, which reads as follows: 


"May we please hear the testimony leading up 


to and through the first meeting that was held at La Fortune 


attended by Zammas, Aiken and Perlmutter. 


It has taken some time to find that testimony, 


and it is now a quarter to 1:00, which is the usual lunch 


hour, and so we will have to wait until after lunch to 


read that to you because it will take a while to read it. 


Now, with respect to your second note which has 


been marked Court Exhibit 11, which reads as follows: 


Please clarify ( 1 ) i s the verdict to be render* 


on each defendant on Courts 1 through 12 separately, 


The answer to that is yes. 


The second question was: "is the verdict to be 


rendered or each defendant on Counts 1 through 6 


collectively,and Counts 7 through 12 collectively. 


That is not quite clear to me, but the answer 


to the first question is yes. 
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1 x Each count must be considered separately 
and a verdict returned separatexy as to each count as 
to each defendant separately. 

I think your lunch has been ordred, and 
it will be here shortly. 

You will have lunch and after lunch we will 
read the testimony that you want read back. 

You may return to the jury room. 

(Luncheon recess; 12:50 P.M.) 


25 
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afternoon session 

(2i 50 p»m.. ) 

(In open court; jury present.) 

the court, is the reporter ready to read 
the transcript at this point? 

MR. LOWE: Before that, your Honor, nay 

I read for the record at what pages and lines he will 
be reading? 


THE COURT, 
MR. LOWE: 


Yes, 


MR. LOWE: Prom the direct testimony of 

Stanley Perlmutter, page 62, line 24,through page 63, 
line 19; page 66, line 5, through page 67, line 6| page 

69, lines 9 through 11, page 69, line 18, through page 
73, Un3 5. 

From the cross examination of Stanley 
Perlmutter, page 121, li„ e is, through page page 123, 
Une 12, page 129, line 12, through 131, u ne 20 , 

132, line 4, through 134, line 13, page 146, line 14, 
through page 137, line 14, page 139, line 5, through 

page 142, line 17, page 143, line 5, through page 145, 
line 15. 

Prom the direct testimony of Mr. Aiken, pag e 
168, line 10, through page 169, line 18, page 179, line. 
6 through 12, page 181, lines 4 through 6, page 182, 


t 
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2 

line 2i, through page 187, line 23. 

iu 3 

s • * 

Fron the cross examination of Mr. Aiken, 

4 

page 241, line 7, through page 243, li ne is, page 245, 

5 

line 20, through page 249, line 2, page 252, line 18, 

r 6 

through page 253, line 22, page 254, line 38, through 

7 

page 255, line 12, page 256, line 1, through page 259, 

8 

line 20, page 264, line 3, through page 266, line 22, 

9 

page 270, line 8 through line 20, page 271, u„ e 8 through 

10 

line 21, page 307, line 6,through page 309, line 2. 

11 

From the redirect examination of Mr. Aiken. 

12 

r 

page 325, lines 4 through 13, 

13 

(Record read as above indicated.) 

14 



THE COURT: Thank you. 

15 

The jury will return to the jury room. 

: 16 

(The jury left the courtroom to resum. its 

17 

deliberations. 

18 

the COURT: we have a note from the jurors, 

19 

which will be marked Court's Exhibit 12, which reads as 

20 

follows: 

21 

Judge: Your Honor, we have reached a 

22 

unanimous decision -ith respect to one of the two de¬ 

23 

fendants. However, we are 'deadlocked' with respect . ' 

24 

to the other defendant, 

25 



"Thank you. Jury." 


m 
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‘ ' Then we have a note from another juror 

asking that a call be made concening a ticket for to¬ 


night. 


There is another note coming. 

Give this ticket back to the marshal with 
this note the juror has written to call someone. She 


wants the ticket back. 


Here is another request. 


The same juror 


wants another call made. Give that to the marshal, 

Mr. Clerk. 

Gentlemen, I have read you Court's Exhibit 
12, the jury has reached a unanimous verdict with re¬ 
spect to one and is deadlocked as to the other. Is 

there some comment from either side, 

MR, LOWE: Your Honor, I assume that every¬ 

one would be interested in knowing what the unanimous 
verdict as to one defendant is. 


THE COURT: 


Ask the marshal to bring in 


the jury. 


(Jury present.) 
THE COURT: 


THE COURT: Ladies and gentlemen, we have 

your note, which has been marked Court's Exhibit 12, 
which reads as follows: 

"We have reached a unanimous decision with 


•_j 
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respect 1 to one of the two defendants. However, we 
are'deadlocked * with respect to the other defendant.- 
And at this time we will receive your 
unanimous decision with respect to one defendant. 

(Jury roll called; all jurors present.) 

THE CLERK; Madam Forelady, have you agreed 
upon a verdict as to William Rodman on count 1? 

THE COURT; j us t a minute. • which 

defendant have you reached a verdict as to? 

THE FORELADY; Thomas Zaramas. 

the COURT; y ou have reached a unanimous 
verdict as to Thomas Zammas? 

THE FORELADY; Yes. 

THE COURT; On all counts? 

THE FORELADY; All 12 counts. 

THE COURT; Do you want to announce the 

verdict? 

THE FORELADYi „e, the jury , flnd Thom „ 

E.nmas guilty on all 12 counts. 

(The jury was polled, and to the question 
“Is that your verdict?- all answered in the 
affirmative.) 

THE CLERK; Members of the jury, listen 
to your verdict as it stands recorded. You say you 
fmd the defendant Zarrunas guilty on counts 1 through 12 # 
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and so bay you all, 

THE COURT* Now, Madam Forelady, I am going 
to ask you a question and I want you to answer only yes or 
no when I ask it and just stop and think a minute and 
make sure you have heard the question. If you 
haven't heard it, I will repeat it. So when you 
answer the question, answer only yes or no. Do you 
understand? 


THE FORELADYs 


Yes, 


THE COURT* Your note says that you are 
deadlocked with respect to the other defendant. The 

question is, do you thir.k that with additional time the 
jury might come to a unanimous verdict as to Mr. Rodman? 


THE FORELADY: 


No, your Honor, 


THE COURT* All right, you may return to 
the jury room for the moment. A 

(The jury left the courtroom.) 

THE COURT: . The jurors have indicated 
that they are deadlocked with respect to the defendant 
Rodman, and the forelady has answered that she believes 
even with additional time they would not be able to 
arrive at amanimous verdict. Do you have anything 
to say, Mr. Berger? 

MR. BERGER: Your Honor, the trial was not 
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that lohg. I think the jury has been out close to 
20 hours, approximately. l feel they have been a very 
conscientious jury. They listened to the facts 
in this case. I believe if they could not find the 

defendant guilty beyond a reasonable doubt, the period 
of time that lias elapsed shows the existence of the 
reasonable doubt, I don't believe that additional time 
in the jury room, additional deliberation will result 


in a verdict. 


THE COURT: 


say, Mr. Lowe? 


MR. LOWE: 

think, your Honor. 


Do you have anything to 


May I have just a moment to 


Your Honor, I wonder if Mr. Berger has a motion 


at this point. 


MR. BERGER: Your Honor, at this point 
I would move that the jury be found to be in hopeless 
deadlock and hung, 

MR. LOWE: Your Honor, I don't think the 
government can in good faith oppose that application. 


THE COURT: 


All right. 


The jury went out yesterday at 12 o'clock, 
ate lunch in the jury room, and continued their deliberatior 
until 10 minutes to 7, when they went to dinner, and 
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returned at 8:30, and the deliberated until 11:25. 

They .8tarted this morning about 10:10, 
is that right, Mr. Clerk? 

THE CLERK: That's right, that's correct. 

THE COURT: They had lunch in again today, 

and it is now 5 o'clock when they came in. 

I think the trial was just a little more to 
four days of actual trial. And the jury has sent out 
a note saying it is deadlocked. The forelady has 
said that she does not believe that with additional 
time they could arrive at a unanimous verdict. 

The only other thing I think we could do is 
to have them come back, they have had a chance to think 
about it now, and ask her again, and if she again agrees 
that the jury could not, with additional time, arrive 
at the unanimous verdict, the court would then declare 
the jury hopelessly deadlocked and declare a mistrial. 

All right, bring in the jury. 

(Jury present.) 

i 

THE COURT: Madam Forelady, I would like to 

ask you again, low that you have had a chance to think 
about it some more, whether you think that with addi¬ 
tional time the jurors would be able to come to a 
unanimous verdict with respect to Mr. Rodman. 
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‘ ' THE FOEELADY: No, your Honor. 

THE COURTi All right. The court wishes 

to thank the members of the jury for their service in 
this case and the jury is dismissed now with thanks of 
the court. The court will declare a mistrial as 
to Mr. Rodman, and the jury is dismissed. 

The dark has your certificates of service 


so you do not have to report again to room 109. 
will be given out by the marshal to you in the jury 
room. Thank you very much. 

(Jury excused.) 


They 


♦he COURT: With respect to Mr, Zaramas, 
the day of sentence will be Monday, September 22nd, at 
11 o’clock. Presentence report will be required. 

And with respect to Mr. Rodman, the govern - 
ment will have to let me know whether it intends to try 
the case again. 


MR. LOWE: Your Honor, I can state for 

the record at this time the government definitely intends tc 
try the case against Mr, Rodman. 

THE COURT: I will notify the Assignment 

Committee. I will send them a notice. , , • 

MR. LOWE: Mr. Zammas is on an unsecured 

personal recognizance bond, the amount I can’t recall. 
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bat the 'government has 


1257 

no objection to continuing 


that. 


THE COURT: What ia the amount, Mr. Entin? 

MR. ENTIN: $25,000, your Honor. 

THE COURT: . The present bail status 
will be continued until the day of sentence, September 
22nd, Monday, 11 o'clock. 

You will have to check with my chambers as 
to the courtroom. 


MR. ENTIN: Your Honor, may I beg the court 

one indulgence. Would it be possible to report at 
2 o'clock in the afternoon that day rather than 11 in 
the morning. we would, myself and Mr. Zaramas, be 
flying from Miami and it would make it a little more 
convenient. 


THE COURT: 


2 o'clock. 


All right. We will say 


MR. ENTIN: Thank y*>u, your Honor. 

THE COURT: Thank you, gentlemen. 

(Adjourned for sentencing to September 22, 
1975, at 2:00 p.m.) 
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SENTENCE 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

--- 

UNITED STATES OF AMERICA, 
-against- 
THOMAS ZAMMAS, 

Defendant. 


-x 


74 Cr. 987 


September 29, 1975 
11:00 a.m. 


BEFORE: 


HONORABLE CONSTANCE BAKER MOTLEY, 

DISTRICT JUDGE 


APPEARANCES: 

PAUL J. CURRAN, ESQ. 

United States Attorney for the 
Southern District of New York 
BY: JOHN A. LOWE: Assistant United States Attorney 

RICHARD H. WYNN, ESQ. 

230 Park Avenue, 

New YMrk,New York 10017 
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CLERK: United States of America versus Thomas 

Zammas. Government ready? 

MR. LOWE: Government is ready. 

MR. WYNN: Defendant is ready, but prior to 
sentence I am informed by Mr. Unterman, the gentleman who 
tried this case, on August 11th, 12th or 13th, he submitted 
a motion to your Honor for a new trial which has not yet been 
decided and I wasvondering whether your Honor had decision 
on that motion. 


THE COURT: Just a moment, let me check the 

file. Yes, the back of the motion shows it was denied on 
August 19th. 

MR. WYNN: Thank you, your Honor. 

THE COURT: An order on the back of the motion. 

All right, at this time Mr. Wynn, is,it? 

MR. WYNN: Yes, your Honor. 

THE COURT: The Court will give you an opportunity 
to say anything you wish on behalf of the defendant, 

Thomas Zammas, after which the Court will address the 
defendant separately. 

I 

MR. WYNN: Thank you, your Honor. 

I know that your Honor has a full and complete 
probation report. Your Honor was kind enough to permit me 
to read it last Friday. Along with that probation report 
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is a statement from Mr. Zammas himself regarding his partlcula, 
participation in the crime for which he was convicted after 
a trial before your Honor. 

Mr. Zammas said in that report to your Honor 
and at all times that at the time he made the payment in 
question he did not believe he had violated any federal 
law. Mr. zammas never denied making the payment and as 
the report indicates, he relied on the advice of his attorney 
whose opinion was that mere payment was not illegal under 
applicable federal law. The report makes clear, your Honor, 
that as a result of the incidents surrounding - 

THE COURT: He relied on that advice at the time 
he made the payment. 

MR. WYNM: No, not at the time he made the pay¬ 
ment. I'm not saying that at all. I'm saying that when he 
discussed the facts of the case with his attorney, as this is 
clear in his own report, he indicates that he would have 
Pleaded guilty if he felt that he had committed a crime because 
he did not deny the underlying fact that he had made the 

payment and has never denied t.,e fact that he did pay the 
$15,000 in question. 

The report also indicates that as a result of a 
great many things that happened around thU time. Mr. Zammas 
was left with a ta t liability to the United states government 
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of some $200,000, judgments totaling $534,000 and has pending 


lawsuits totaling $296,000. He had brought a civil suit 


against one of his co-defendants, Mr. William Rodman,for 


some $800,000, but Mr. Zammas was forced to give up that civil 


suit due to his lack of funds at the time. 


The probation report indicates that Mr. Zammas 


has no prior criminal record. He is presently living at 


home with his parents while paying child support since he was 


separated from his wife in Feburary of 1973. It is Mr. Zammas' 


contention that this marital discourse stemmed from his 


legal and financial problems at the time, 


As page 4 of the report indicates, your Honor, 


Mr. Zammas is a concerned and devoted father and a genuinely 


responsible individual. I would ask your Honor to be as 


lenient as you could with this defendant under all of the 


circumstances of the case. Thank you 


THE COURT: All right, does the Government have 


anything to say at this time before I address the defendant? 


MR. LOWE: Well your Honor is of course completely 


familiar with the facts of the instant case and your Honor 


is also familiar with the developments in Mr. Zammas' 


situation subject to his conviction based on the Government's 


letter of last week which — concerning which your Honor met 


with myself and Mr. Wynn on Friday. Unless your Honor — 


i / 
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THE COURT: Well that was a request to adjourn 
the sentence indefinitely; is that right? 

MR. LOWE: That's right, your Honor. 

THE COURT: The Court denied that application. 

MR. LOWE: I was eluding to the factual statements 
made at the time. 

THE COURT: I don't think that was on the record. 
In response to your letter of September 25th, 1975 to me 

requesting an indefinite postponement of sentence for Mr. 
Zammas and that application was denied. 

MR. LOWE: The Government has nothing to add to 
anything that is already before your Honor unless Your Honor 
has some question that your Honor would like the Government 
to address itself to. 

THE COURT: While we are on this, with respect 
to the co-defendant Rodman, the Court indicated to you on 
Friday off the record that that case would be sent to the 
Assignment Committee for reassignment, since Mr. Rodman's 
case resulted in a hung jury. 



Now is the Government planning to try that case 


MR. LOWE: The Governme it will be prepared to try 


24 


that case on a few days notice, your Honor. At any time from 
today forward. In fact, ycur Honor, the Government would 
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appreciate the opportunity to try it as soon as possible. 

THE COURT: All right Mr. Zammas, you are now 
before the Court for sentence having been convicted after 
a trial by jury of 12 counts of indictment, 74 Criminal 987. 

In counts 1 through 6 you were charged with a 
violation of Title 18,'’nited States Code Section 1341. 

Now, for each of these offenses, the law provides for a term 
of imprisonment up to five years and in addition a fine up to 
$1,000. In counts 7 through 12 you were charged with the 
violation of Title 15, United States Code Section 77QB. 

Now, for each of these offenses the law provides a term of 
imprisonment up to 5 years and in addition a fine up to 
$5,000. > 

Do you wish to make a statement in your own behalf 
at this time or to say anything as to why these maximum 
penalties provided by the law should not be imposed in your 
case? 

THE DEFENDANT: No, your Honor. 

THE COURT: Do you own a house in Florida, Mr. 

Zammas? 

A No, ma'am. 

THE COURT: Pardon me? 


25 


THE DEFENDANT: No, ma'am. 

THE COURT: Who owns a house in which your wife 
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and children live? 

THE DEFENDANT: My wife does. 

THE COURT: Now this understanding that Mr. Zammas 
has with the Government, Mr. Lowe? 

MR. LOWE: Yes, your Honor. 

the COURT: Does that include an agreement on his 
part to testify for the Government in the case of Rodman? 

MR. LOWE: Yes, your Honor. It includes an 
obligation on his part to testify in any and all cases in 
which we request him to do so and that would include the 

retrial of the case against his co-defendant, William 
Rodman. 

THE COURT: All right, it's the judgment of the 
Court that the defendant be sentenced to a term of 18 months 
on each count concurrently. The defendant is remanded. 

MR. WYNN: Your Honor, on the question of 
remand, as your Honor notes from my prior statement, the 
defendant's position in this case has always been a legal 
issue, that is that the payments urler the facts and cir¬ 
cumstances in this case were not illegal under the applicable 
federal law. The defendant is currently on a bail of 

$25,000 personal recognizance bond and I would ask that the 
bail be continued pending appeal. 

THE COURT: His claim was what? 


/ 
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MR. WYNN: That he admitted the payments. He 
I never disputed that he made the payments because that under 
the facts of the case the payment of the $15,000 was not a 
crime to the applicable federal law. That is a legal question 
that as I was informed by the counsel who tried the case. 

As your Honor knows, I didn't try the case. There is no 
prior case law on this particular subject, the question 
whether 1577QB was violated under the facts and circumstances 
II has been Mr. Zammas' defense from the very beginning. it's 
always been his contention to appeal any conviction as a 
result of the trial that he may have had. He is currently 
on $25,000 personal recognizance bond. He intends to appeal 
his conviction in this particular case and I would ask your 
Honor continue him on bond pending appeal. 

THE COURT: All right, Mr. Zammas, as your lawyer 
has indicated you have a right to appeal your conviction 
and the Court has a duty to advise you of your right to 
appeal your conviction. The Court also has a duty to advise 
you that if you can not afford an attorney to take an 
appeal for you, the Court will appoint one for you; do you 


understand? 


THE DEFENDANT: Yes, your Honor. 

THE COURT: And the application for stay of the 


judgment pending appeal is granted, 


& 
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Now Mr. Wynn, that means that that appeal has 
to be taken promptly. 

MR. WYNN; Yes, ma'am, it will be. 

THE COURT; If that appeal is not filed within 
the time allowed by the rules, the stay is going to be 
revoked. 


MR. WYNN; I understand that. 

THE COURT: Because as I indicated on Friday, it 
is not my understanding that a defendant can be at liberty, 
after he has been sentenced, indefinitely on the ground that 
he is cooperating with the Government in other cases and that 
applies to the time he has with respect to taking an appeal. 

I have had cases where defendants cooperating with the 
Government, even after their convictions had been affirmed 
in the Court of Appeals and their petition for certiorari 
has been denied by the Supreme Court and they were still 
at liberty. That is not going to happen in this cas' . He 
is going to take a prompt appeal and when his conviction is 
affirmed he has to surrender; is that clear? 

MR. WYNN: Yes. 

THE COURT: If there is a petition for certiorari. 


if the petition for certiorari is denied and a stay and the 
Court of Appeals acts on that in his appeal, he is to surrende 
immediately after pending denial for petition to certiorari, 
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he is not at liberty when he feels like coming in or when the 
Government feels like bringing him in on the ground that he 
is cooperating with the Government. 

MR. WYNN: I understand that clearly. That you 

very much. 


* 


* * 


f 
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